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1 THE COURT: All right. And for the record,

2 what are the — how do I know what those are?

3 MR. COHEN: Well, they're all marked D and

4 then a number after that, like D21. You should have a

5 notebook with defendant's exhibits.

6 THE COURT: I'm sorry. They're marked D?

7 MR. COHEN: D for defendant.

8 THE COURT: Yes. We don't — it should just

9 be 121. We're not going to — we don't have plaintiff

10 or defendant exhibits, but I think you were to be —

11 MR. PRITZKER: They start with 200.

12 MR. COHEN: Okay. They're in the 200 range.

13 THE COURT: Right. Okay. Well, what I think

14 I will do at the close of the case, what I'll ask all

15 parties to do is to provide me with a single document

16 identifying each of the exhibits which have been

17 admitted so as to avoid any confusion. All right?

18

19 (Exhibits 201-225, marked; See Exhibit List.)

20 MR. COHEN: The second issue, as you can

21 see, there's a video screen that the plaintiffs have

22 put up, and we believe that they intend to show

23 excerpts from Ms. Kelly's deposition, which you recall

24 they did the same thing with Mr. Satriano's deposition.

1 PROCEEDINGS

2 (In court at 10:25 a.m.)

3 THE COURT OFFICER: This Honorable Court is

4 in session. You may be seated.

5 THE COURT: Let's proceed. Ms. Kelly, why

6 don't you return to the stand, if you would. And as

7 you Icnow, you remain under oath.

8 THE WITNESS: Yes, your Honor. Good morning.

9 THE COURT: And with that, Mr. Cohen, you may

10 proceed.

11 MR. COHEN: Thank you, your Honor.

12 Two housekeeping matters. First off, we'd

13 like to admit our uncontested exhibits, which

14 everybody's had in front of them since the beginning of

15 the trial, and they're in the defendant's exhibit

16 notebook.

17 THE COURT: Okay. And you've taken my book

18 and added them or not?

19 MR. COHEN: I guess there are a few that '

20 we're not doing and we've taken those out of the

21 notebook. We have a new notebook and we'll tell

22 counsel which ones we're not admitting at the break.

23 THE COURT: Okay. Any objection to that?

24 MR. PRITZKER: No, your Honor.

1 and you ruled that they could do that. But before they

2 do that, we'd like to see the transcript of the

3 excerpts that they're going to play so that we can note

4 any objections that we have to them, especially

5 considering that with Mr. Satriano's excerpts, they

6 took parts of questions, they took questions out of

7 order, they had a question without an answer, and we

8 want to have the opportunity to object to anything that

9 they're going to play, if it's appropriate to do so.

10 We asked them yesterday and they said no.

11 THE COURT: All right. Well, Mr. Pritzker ~

12 or who's to be handling this, Ms. Pinkham?

13 MR. PRITZKER: Ms. Pinkham will respond, your

14 Honor.

15 MS. PINKHAM: Your Honor, I'm aware of no

16 requirement that counsel disclosed the outline of their

17 cross-examination to the other side.

18 THE COURT: Well, if you do intend to show a

19 videotape deposition, just as if you were to show to

20 the witness, I assume you'll identify page number.

21 MS. PINKHAM: Absolutely.

22 THE COURT; All right. Was that not done

23 before?

24 MR. COHEN: That wasn't done before, no.

pm^



1 They just played it and then later they gave us the 1 were talking about the Crawford report of September

2 portions they played. 2 2002, which has been marked as Exhibit 66D. So if you

3 THE COURT; All right. Well, I think it's ~ 3 could open your exhibit folder, it should be

4 I don't remember with regard to Mr. Satriano, but how 4 plaintiffs' notebook 2, to 66D, and we'll have a couple

5 much of her videotaped deposition do you plan to show? 5 of questions for you about that.

6 MS. PINKHAM; Only a few minutes, your Honor. 6 THE COURT: I'm sorry. Two is 202.

7

e

And I have —

THE COURT: A few being?

7

8

MR. COHEN: The second notebook. Exhibit 66D.

THE COURT: Oh, the second notebook. Oh, not

9 MS. PINKHAM: Four point five or something 9 yours.

10 like that. 10 MR. COHEN: The plaintiffs', right. These

11 THE COURT; All right. Well, before any 11 are the now familiar Crawford reports.

12 deposition is shown, you'll identify the deposition 12 THE WITNESS: All right. I have it in front

13 page number in the same way you would if you were 13 of me.

14 simply to be reading it to her. So whether it's read 14 (By Mr. Cohen)

15 or videotaped, counsel will inform opposing counsel of 15 Q Now, before you received that report, do you recall

16 what the page number is so that they can look to see 16 whether you called Mr. Chaney again after your April

17 that it has not been redacted or taken out of context. 17 conversation with him?

IB Okay? 18 A I don't recall.

19 MR. COHEN: Thank you, your Honor. 19 Q Would it have been your usual practice to do so?

20 THE COURT: So with that, let's get back to 20 A I probably would have followed up and asked for the

21 Ms. Kelly. 21 items again, but I don't have an independent

22 TRACEY KELLY, (Resumed). 22 recollection and that's not something that I would

23 DIRECT EXAMINATION BY MR. COHEN (Continued): 23 typically put in my notes.

24 Q Tracey, when we left off yesterday, I believe that we 24 Q Okay. And is it unusual that — you had called him in

1 April and then you got this report in September. Is it 1 information as to that?

2 unusual that he wouldn't have responded to your request 2 A It certainly seems so.

3 for information for that long of a period of time? 3 Q And was it also your expectation that Zurich would be

4 A In a severe injury case like this that wasn't even in 4 deposing the plaintiffs and any key witnesses in the

5 suit, I didn't think it was odd. 5 case?

6 Q What was your expectation as to when he would be 6 A Absolutely.

7

8

providing you with the types of information that you

had requested such as the deposition and medical

7

8

Q Was it your expectation that Zurich would be conducting

an —

9 information and that sort of thing? 9 MS. PINKHAM: Objection.

10 A As he received them. 10 MR. COHEN: May I finish the question?

11 Q Now, turning to Exhibit 66, if you take a look at the 11 THE COURT: As to the last question or as to

12 second page, under — 12 the new one?

13 THE COURT: Sixty-six what? 13 MS. PINKHAM: To actually the whole line of

14 MR. COHEN: 66D, .Sorry. The one we opened 14 "is it your expectation". He's leading the witness.

15 to. 15 your Honor.

16 A That's the same report we're talking about? 16 THE COURT: Overruled.

17 (By Mr. Cohen) 17 (By Mr. Cohen)

18 Q Yes. 18 Q Was it your expectation that Zurich would conduct an

19 A Yes. Okay. 19 IME in the case?

20 Q Does that indicate that coverage counsel has been 20 A Yes, it was.

21 retained by Zurich? 21 Q Do you have a practice as to whether an IME should be

22 A Yes, it does. 22 conducted in a personal injury case of this type?

23 Q Was your expectation that Zurich was going to be 23 A Do I have practice? I have a preference. I think that

24 analyzing the coverage issues and providing you with 24 IMEs are very, very important in catastrophic injury
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cases. In cases, too, where there's, you know, the

differences in recovery can be substantial, I think

that you need your own physician to examine the

plaintiff, to make a determination as to their future

re-cooperative possibilities; and also I think

strategically, if you don't have a doctor who's

performing an IME, that leaves the plaintiffs' experts

free to get up on the stand and say whatever they want

to say about how bad the injury could be going forward

and you have no testimony to counter that.

Is it customary for an IME to be performed in a case

with a catastrophic injury?

Yes.

It is customary to take the deposition of a plaintiff

in a case with a catastrophic injury?

It's customary to take the deposition of a plaintiff in

every case, much more so in a catastrophic injury case.

And if you could turn to your Exhibit 70. It should be

in the same binder, which is your claim notes, and

specifically page 2204, and I'd ask you to refer to

your note of November 8, 2002. It should be the third

page in.

I see it.

And you wrote a note on November 8, right?
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1 A I don't recall specifically, no. 1

2 Q But it was sometime after you wrote the letter to the 2

3 Mr. Chaney, right? 3

4 A Oh, yeah. Before I left, I wrote a letter to Mr. 4

5 Chaney, indicating that I had attempted to telephone 5 A

6 him on several occasions and including a copy of my 6 (By

7

8

first request, so I wanted to document the file as to

where I was leaving the file when I went on to my

7

8

Q

9 duties. 9 A

10 Q And if you could turn to Exhibit 210 in the defendants' 10 Q

11 binder. 11

12 A I'm not sure if I have that. 12 A

13 Q Tab 10. 13

14 A Oh, Tab 10? 14

15 Q Tab 10, yes. 15

16 A I'm sorry, I'm not sure I know which binder you're 16

17 discussing. 17

18 MR. PRITZKER: Your Honor, there are two 18

19 defendant binders, one for Zurich and one for AIG. 19

20 Zurich starts with the 100s. 20 Q

21 MR. COHEN: Hang on, we'll get it for you. 21

22 Tracey. 22 A

23 THE WITNESS: I have that one and this one, 23 Q

24 and I have one at my feet. 24 A

Yes.

And we know that the judge has been reading since he's

been a little boy, so I won't ask you to read that.

I should say it's likely that I wrote the note on

November 8. It could have been within a couple of days

either way.

Can you just summarize to me the reason why you wrote

that note?

To indicate what the note had indicated, that I had

received the one-page report from Crawford and that I

believe that the case was now in suit.

And does the note indicate that you had any

communications with Mr. Chaney, or you attempted to

communicate with Mr. Chaney?

Yes. It seems that I called and left him a message.

And did he return your call promptly after you left the

message?

No, he never returned my call.

Now, you left your job as complex claims director in

the excess department sometime not all that long after

that and were transferred, right?

Well, I went from the north unit to a separate unit in

January.

Do you recall when in January you left the north unit?

MS. PINKHAM: Ms. Kelly, the numbers are

tabbed with 200s.

THE COURT: It's probably blue.

THE WITNESS: Oh, it's blue.

Okay

Mr. Cohen)

Is that the letter that you wrote in January of 2003,

January 16?

It is.

And what did you ask Mr. Chaney? Can you just

summarize what you said in the letter?

I told him that I could tell from the report that I

received that the case was in suit and that he hadn't

called me back. And I included a copy of my first

correspondence, which was the correspondence that he

requested, the investigative materials, the medical

information, the deposition information, the request

for policies, the request for contracts, and

dispositive motions.

So you attached your earlier letter to the January 2003

letter?

I did.

And was the January 2003 letter cc'd to anyone?

I don't recall. It doesn't seem to have been.

M
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n
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1 Q Now, the reports that Crawford was writing in late

2 2002, they gave a settlement value or some sort of

3 value of the case, right? Do you recall that?

4 A Yes. From the exhibit, yes.

5 Q And did the value that Crawford was putting on the case

6 at that time have any importance to you?

7 A It didn't, because it didn't appear to be based on any

8 type of documentary analysis; and, frankly, a value

9 that's X or twice X, I wouldn't rely on.

10 Q Now, when you were transferred to this other division,

11 did you change your offices?

12 A No, I didn't. I remained in the same office.

13 Q Now, I'd like to fast-forward to April 2004. Is that

14 when you became involved in the Rhodes case again?

15 A Yes. I transferred because I transferred back to the

16 complex unit as the manager of the north unit. I took

17 Brian Peters' old job. At that time it was Rich

18 Mastronado's.

19 Q And at the time you transferred back as the claims

20 supervisor, who was the complex director who was

21 responsible for the Rhodes case?

22 A It was Martin Maturine.

23 Q When you assumed responsibility as a manager of the

24 north unit, what did you do to familiarize! your or

1 that we could put a value on the case and get the case

2 into mediation.

3 Q And what was the discovery that AIG was requesting to

4 perform or wanted t perform back in around April 2004?

5 A There had never been a deposition of the plaintiff in

6 the case, Mrs. Rhodes. There had never been an

7 independent medical examination taken of her. We

8 didn't have her psychological records. She was

9 claiming that she had an exacerbation of a

10 psychological condition. We didn't have her prior

11 psychological records to establish a baseline. We

12 didn't know what the coverage was for McMillan Tree

13 Service. They had only been brought into the case a

14 couple of months ago, and we were trying to track down

15 whether or not Mr. Zalewski was a covered person under

16 Penske's primary policy.

17 Q With respect to McMillan, what was your understanding

18 as to their role in the case and potential exposure at

19 the time?

20 A McMillan was the business that was doing the stump

21 removal on the side of the road that led to the change

22 in the traffic pattern, and I understood that there had

23 been testimony that McMillan typically puts out warning

24 signs as a traffic configuration, which they admit that
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refamiliarize yourself, as the case may be, with the

cases that were under your supervision?

I had six direct reports, I believe, at that time; and

what I did was I asked each of them to come in and have

a meeting with me with their case list to identify

particular claims that either had interesting coverage

issues or were, you know, hot at the time, and they

discussed their various claims with me.

And was Mr. Maturine one of the complex directors who

you talked to at that time period?

Yes. He was my direct report at the time.

And was the Rhodes case one of the cases you and he

talked about in or around sometime in April 2004?

Yes.

What recollection, if any, do you have of what he said

was going on in the Rhodes case in that time period?

I don't have specific recollections of conversations in

terms of "he said to me, I said to him," but I remember

the issues that we discussed; and when I came back in

the end of April '04, there was a lot going on with the

Rhodes claim. We were — or he was trying to get

discovery that hadn't previously been obtained. He was

trying to track down some coverage questions. We were

trying to get the case — to get all of these things so

1 they had in other cases, but that they decided they

2 weren't going to do here because they didn't think that

3 they were going to be on site long enough.

4 Q And based upon that testimony, did you form any

5 opinions as to what the potential exposure for McMillan

6 would be?

7 A Since Massachusetts law is pro rata for co-defendants,

8 in for a penny, in for a pound.

9 Q So what did that lead you to believe with respect to

10 McMillan in this case?

11 A At the time, we were trying to figure out whether or

12 not their coverage was a million dollars or $3 million.

13 I knew that it was going to be at least a million

14 dollars.

15 Q You were aware that they had at least a million dollars

16 of insurance coverage?

17 A The man from McMillan's I believe had testified that he

18 knew he had a million dollars in coverage, or that had

19 been — I don't know if that had been disclosed. I

20 know that that wasn't an issue. I understood that they

21 had at least a million dollars in coverage, and then it

22 was just a question of whether or not they had excess

23 coverage on top of the million and that was what we

24 were attempting to determine.



1 Q Why was it important to find that out?

2 A I think they were in the case and 1 wanted to know what

3 their coverage limits were so I could know how much I

4 could expect from McMillan's.

5 Q At the time that you and Mr. Maturine first talked

6 about the Rhodes case in or around April 2004, did you

7 feel that the case was in a proper position to be

8 mediated?

9 A I did not.

10 Q Wh" not?

11 A We were missing all of that discovery which we needed

12 to get. Discovery had already closed, which was going

13 to make it more difficult to obtain that discovery. We

14 had no idea how the plaintiff herself was going to

15 present. Nobody had ever deposed her. That's a key

16 piece. We had no idea — we had no independent idea

17 what her prognosis might be for going forward in terms

18 of her, you know, cooperation. And, you know, if a

19 case isn't in a posture where it can defended and you

20 go to a mediation, it's difficult to mediate, because,

21 you know, if the plaintiff comes in and says I want

22 sixteen and a half million dollars or nineteen and a

23 half million dollars and you say, well, I don't think

24 the case is worth that much and, you know, I think she

1 THE COURT: Sustained. Sustained.

2 THE WITNESS: I just don't like to say.

3 THE COURT: Well, you're going to have to say

4 it and he has to understand that you're saying it

5 because you're under oath and you're being asked the

6 questions. So I think he does understand it, so you

7 may proceed.

8 THE WITNESS: Okay. I apologize. What was

9 the question?

10 (By Mr. Cohen)

11 Q Why did you think it was important to obtain the

12 psychological records?

13 A Well, Mrs. Rhodes was making a claim that her pre-

14 existing -- she had a pre-existing condition and that

15 that was being exacerbated. We also knew that she had

16 conditions for which she was taking, you know, serious

17 drugs, lithium, and it turned out, too, that her

18 treating physician had testified that these conditions

19 were — or that there were difficulties in the marriage

20 and we needed to determine how much her prior

21 psychological condition was affecting both the

22 relationship that she had with her husband, the

23 relationship that she had with her daughter, how she

24 was conducting her life, whether she was, you know, a
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can have, you know, her economic damages might be less

or that her recuperative powers or the progress that

she makes might be greater than your doctors says, and

he's going to look at me to say, well, what are you

going to use to prove that, why am I going to concede

that point to you?

Did you have any understanding of what level of

rehabilitation Mrs. Rhodes had reached in the spring of

2004?

Yeah. We knew that she had had numerous setbacks after

the initial accident and that she hadn't reached

maximum medical improvement. I believe that she had a

couple of leg fractures. She had had her gallbladder

removed. I remember those things. So she was just

really getting into her rehab.

Now, you mentioned that you thought that you wanted to

obtain the psychological records of Mrs. Rhodes, right?

Yes.

Why did you think that was important?

I'm sorry, I just want to say I see that Mr. Rhodes is

in the courtroom today. It's difficult to — you know,

I understand what happened to the Rhodes family —

MS PINKHAM; Your Honor, I object and move to

strike the question.

1 person who was very involved in the community or not

2 very involved in the community. I consider those all

3 relevant factors to be considered.

4 Q Now, did the plaintiffs agree to produce the

5 psychological records?

6 A No.

7 Q How did that factor into your analysis of the 'claim?

8 A Well, again, especially following the testimony of her

9 treating physicians about the problems that existed in

10 the faijiilyf plus the medicinal use of marijuana, which

11 is not a common thing.

12 MS. PINKHAM: Objection, your Honor. Move to

13 strike again.

14 THE COURT: Overruled.

15 A These were issues that we thought were, you know, not

16 pro things for the plaintiff in their case and we

17 needed to examine those issues; and the fact that they

18 didn't want to let us examine those issues made me

19 think that there might be something there.

20 Q Now, you said you wanted to take the deposition of Mrs.

21 Rhodes, right?

22 A Yes.

23 Q Didn't you already know that Mrs. Rhodes would be a

24 sympathetic plaintiff?

•(mf



25 26

1 A Of course she's going to be a sympathetic plaintiff. 1 letter?

2 She was a blameless victim, you know, whose entire life 2 A Yes, it was.

3 was changed. But every injury case, even if you have 3 Q Was it requested in your January 2003 letter?

4 the same injury, doesn't necessarily have the same 4 A Yes, it was.

5 value. There's a bunch of factors, a template, that 5 Q At some point in 2004, did AIGDC retain coverage

6 you use to evaluate in every case and things that you 6 counsel?

7

8

look at. So how sympathetic she was going to be,

whether she was going to be able to relate to the jury.

7

8

A

Q

We did.

Who was that?

9 whether the jury was going to be able to relate to her. 9 A It was Harwood & Lloyd.

PI,
10 how she was going to present, you know, how these 10 Q Do you recall when Harwood Lloyd was retained?

11 things affected her life, these were all things that I 11 A I don't, but it was early 2004.

12 felt were important to know. 12 Q Was that before you came back on the case?

13 Q Now, one of the things you mentioned you were looking 13 A Oh, yes.

m 14 for in the spring of 2004, I believe, was information 14 Q Why was Harwood Lloyd retained, if you know?

15 about other insurance coverage that were available to 15 A They were — we were trying to track down the coverage

16 your insureds; is that right? 16 of Penske, and there was fighting — there was

m
17 A That's right. 17 disagreement with Zurich over who had the obligation to

18 Q Why was that important? 18 defend, and that also involved the insured later on.

19 A Again, because as an excess carrier, there are 19 Q Had Mr. Maturine requested that Zurich provide the

20 questions about priority of coverage and attachment 20 coverage opinions that it did to AIG?

m
21 point. 21 A Yes, and they did not give them to him.

22 Q And why didn't you obtain that information earlier? 22 Q Can you turn to Exhibit 224, which I assume is Tab 24

23 A We were trying to obtain that information earlier. 23 in our exhibit binder.

24 Q Is that something that was requested in your April 2002 24 A In the blue binder?
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I guess so. And specifically I'm referring to an e-

mail that Mr. Maturine wrote to Kathleen Fuell of

Zurich on April 16, 2004.

Exhibit 24 in my book is not an e-mail. It is a

correspondence. Oh, it's a letter, yes.

Sorry about that. Does that letter reflect an attempt

to obtain coverage opinions from Zurich?

Yes. It asks for the coverage opinion that they

received and the coverage position letters that they

issued in the-case.

Now, are you aware of whether Mr. Maturine took steps

to attempt to complete the additional discovery that

you just talked about?

Nick Satriano had retained counsel and, yes, through

that counsel and then Mr. Deschenes, we were making

plans to get the discovery that was outstanding.

There was a motion to extend the trial date, correct?

Yes.

Do you recall about when that was filed?

Again, there was some pushback from the insured. There

was some confusion. Everybody had to get on the same

page moving forward May or June of ' 04.

Were you aware at that time that plaintiffs' counsel

had already agreed to make his clients available for a

1 deposition?

2 A Yes. Mr. Deschenes had indicated that he had an

3 agreement with the plaintiff that they could produce

4 the plaintiffs later. I —

5 Q Let me just ask you the next question.

6 A I'm sorry.

7 Q In light of that, why was it necessary to file the

8 motion to extend the trial date?

9 A Again, since the discovery deadline had closed and we

10 had no recourse should it turn out that, well, you

11 know, we've decided that, you know, perhaps we've gone

12 to mediation and people can't come to an agreement or,

13 I don't know, if — we felt that it was better to

14 document our request for the same so that if we

15 couldn't get those things later, we at least had a

16 record that we could try to appeal from, we could have

17 some sort of court intervention that we were entitled

18 to these things and we could secure, you know, our

19 right to have them.

20 THE COURT; I'm sorry, entitled to what

21 things?

22 THE WITNESS: To the deposition of the

23 plaintiff, to the IME of the plaintiff. We also had

24 made a motion for her psychological records.
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(By

Q

Mr. Cohen)

And with respect to the motion to continue the trial,

had the plaintiffs agreed to the IME?

I don't remember.

They hadn't agreed to the psych record, you've already

established.

Definitely not the psych records.

At some point was the a disagreement with GAF and

Zurich about filing a motion to continue the trial?

Yes. GAF was concerned that the court was going to be

mad if we tried to adjourn the trial date. But as I

said, we worked all of those issues out with the

insured, I would say, by June of '04.

And why was it that the deposition of Mrs. Rhodes

didn't begin until August 4th?

We were trying to get her psychological records before

we had her deposition.

When was the motion to compel the production of the

psychological records denied by the court?

I believe that was in July.

And how long after that were attempts made to schedule

the deposition of Mrs. Rhodes?

We had been discussing the scheduling of the deposition

of Mrs. Rhodes all along, so I believe immediately.

Why wasn't Rebecca Rhodes deposed before the mediation,

if you know?

We just didn't have time.

Okay. Were efforts made to schedule her deposition?

I don't know specifically the conversations that took

place regarding the scheduling of the depositions.

At some point was AIGOC provided with a summary of a

deposition of Harold Rhodes?

That came in May of '04.

And prior to that, other than the demand package, did

you have any information about Harold Rhodes' loss of

consortium?

Not one iota.

Prior to the time Rebecca Rhodes was deposed, other

than the demand package, did you have any information

about her loss of parental society claim?

No.

Was obtaining the deposition or deposition summary of

Mrs. Rhodes important to determining the value of his

consortium claim?

Yes, and I would say, again, that became more important

in the case overall, as well, to depose him, based on

the testimony of the treating physicians about the fact

that they had been sleeping in separate bedrooms prior

1 Q Now, what discussions were there in May/June time

2 period other than you've already told us you were

3 waiting to get the psych records before doing the

4 mediation? Were there discussions going on with

5 plaintiffs' counsel about scheduling a date for the

6 mediation?

7 A Yes. We were attempting to schedule a mediation. I

8 mean, once all sides had agreed to go to mediation,

9 which that's what we wanted to do. We were trying to

10 prepare the case and then all pick a date and mediate

11 it.

12 Q And why didn't you just make an offer during that

13 period of time after you agreed to mediate and before

14 the mediation actually took place?

15 A Because we had all agreed that we were going to try to

16 settle the case at the mediation. And if you're going

17 to sit down and meet with someone face to face and take

18 a shot at resolving the case, I don't think it's

19 productive to begin negotiations on paper and take

20 steps — why wouldn't you just wait for the mediation.

21 Q Was the deposition of Mrs. Rhodes and her independent

22 medical examination scheduled before the motion to

23 continue the trial was decided in July of 2004?

24 A No, 1 don't believe so.
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to the accident, that use of the marijuana I believe

indicated that it was causing strain in the marriage,

and that divorce was something that had been discussed.

And same question for Rebecca Rhodes before you took

her deposition, did you have enough information to

evaluate and put a number on her claim.

We didn't have any information, no.

Prior to the time of the mediation of the Rhodes case,

did you feel that the amount of Mrs. Rhodes' damages

were reasonably clear?

Say that again, I'm sorry?

Prior the time of the mediation in the Rhodes' accident

case, which we've talked about was in August 2004, did

you feel that amount of damages that Mrs. Rhodes had

suffered was reasonably clear?

Not at all.

Why not?

Because we didn't have any of this outstanding

discovery; first and foremost, I would say the

deposition of the main person in the case and how she

was going to appear before the jury, she hadn't been

examined yet, she hadn't really reached maximum medical

improvement, and I would have liked the psychological

records as well.

r
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Well, the deposition took place a few days before the

mediation, right?

Right.

And the IME also took place shortly before the

mediation?

Yes.

After that, did you have enough information to

determine the amount of Mrs. Rhodes' damages and her

rehabilitation status?

We had enough to put a number on the case. We then did

continue to evaluate the case, and that number did

change over the course of the handling of the file

Was there ever any dispute on the part of AIG as to

whether Mr. Zalewski was at fault for this accident?

No. We knew that liability was unfavorable against the

truck driver.

Was it ever alleged by AIGDC that Mrs. Rhodes was not

really paralyzed?

No, of course not.

Now, I'd like.to ask you about the information that you

look for in general in order to value a case, and then

I'm going to ask you with respect to each item that you

tell me how you viewed that information in the Rhodes

case, okay?

1 same things in every case. Again, in excess claims,

2 when you're dealing with catastrophic injuries, the

3 vast majority of your cases are horrible, hideous

4 things that have happened that are life-altering

5 experiences. Then the question is, with that injury,

6 where in the range of similarly situated people who

7 have sustained that injury will this case fall.

8 You look at how old is the person who

9 sustained the injury. If you're younger, obviously,

10 it's usually a case that has a greater value. In this

11 case, Mrs. Rhodes was 46 years old, on the older side.

12 Is the person married? Yes. In this

13 particular case, Mrs. Rhodes was married, but there was

14 some indication that there were some difficulties in

15 the marriage prior to the accident.

16 Does the person have children? Yes, this

17 person had children. Does the person have young

18 children? I mean, if you're dealing with someone who,

19 say, is 26 years old who has two young children who

20 you're picturing they're going to chase around the

21 block or they have to still, you know, bring down and

22 make breakfast for and all those kinds of things,

23 there's that plaintiff. You know, in the Rhodes'

24 particular case, I believe their daughter was 13 at the

1 A All right.

2 Q Are there economic factors that go in valuing the

3 settlement?

4 A Yes. When you settle or evaluate any case, there's

5 economic factors and non-economic factors.

6 The economic factors deal with past medical

7 expenses, what's been paid, who has the lien, whether

8 or not there's a recoverable lien. A lot of times, the

9 cost, if you get a hospital bill, the hospital bill

10 says the cost of treatment is $300,000. If that's then

11 settled through or paid through health insurance,

12 health insurance paid $150,000 and the hospital settled

13 for $150,000,.and that's the lost medical claim. So

14 you need to see the medical bills. You need to see the

15 medical records to determine the plaintiff's condition.

16 You need to see doctors' reports in terms of,

17 you know, sometimes you have a life-care planner, an

18 economist, whether or not there's a lost wages claims.

19 All of those things comprise the economic component of

20 a claim.

21 Q And how about the non-economic component. Can we go

22 one by one through the factors that you look at in

23 terms of non-economic damages?

24 A The non-economic claim, again, you always look at the

1 time of the incident.

2 The plaintiffs themselves, what was their

3 lifestyle like? How did they relate to the people in

4 their lives? How is the jury going to relate to the

5 plaintiff herself? So those are all background sort of

6 issues with the plaintiff and Mrs. Rhodes in particular

7 here.

8 Q Let me just stop you here, Tracey. You said that one

9 issue was the plaintiff, him or herself, and how the

10 jury would relate to or like the plaintiff. How did you

11 factor that into the Rhodes case in the range of

12 seriously injured or paraplegic plaintiffs?

13 A Again, since Mrs. Rhodes had t preexisting condition

14 which seemed to be affecting her family relationships,

15 you know, again, the use of marijuana described as used

16 for medicinal purposes; again, you're talking about

17 illicit drug use. Where is the drug coming from? How

18 are you obtaining it? How often are you using it? Is

19 it affecting your lifestyle with your 13-year-old

20 teenage daughter? Those are things that I thought were

21 against the plaintiffs' case in terms of when you're

22 going to value on the higher range or the lower range,

23 those were things that put it in the lower range

24 category.



1 Q Is the character of the defendant also relevant to your

2 evaluation of the case?

3 A You always want to look at the facts of how the case

4 happened and whether or not the defendant's conduct is

5 going to be inflammatory. In the Rhodes matter, it was

6 clear that she was an innocent plaintiff and that she

7 hadn't done anything wrong. She had done what she was

8 supposed to do. Was the conduct, then, of the

9 defendant particularly egregious? You know, was the

10 truck driver on drugs? Was the truck driver drinking?

11 Was the jury going to be inflamed by the conduct such

12 that that was going to up the potential value of the

13 case, and we didn't have those factors here. While Mr.

14 Zalewski had obvious fault, I think he said his

15 attention was diverted. Again, he had none of those.

16 He wasn't drinking and drugging.

17 Q And how about the particular court in which the case

18 was going to be tried, is that a factor you take into

19 consideration?

20 A You consider venue and the courts, whether or not it's

21 going to be conservative or whether or not it's going

22 to be a liberal jurisdiction. And it was my

23 understanding that Norfolk was a conservative

24 jurisdiction.

1 A I believe it was a commercial firm.

2 Q Now, why was it important to you to look at all those

3 factors in coming up with a settlement number?

4 A Again, for the reasons that 1 was stating before, every

5 case has its unique set of facts and every case has its

6 own value potential. So you have to consider all of

7 those things in every case and then use your judgment

8 in order to evaluate the worth of a claim.

9 Q At some point in the spring of 2004, did Mr. Maturine

10 leave the conpany?

11 A He did. He left I believe it was June of '04.

12 Q Was that voluntarily or involuntarily?

13 A He was terminated.

14 Q And prior to his termination had you expressed any

15 problems to your supervisors with his job performance?

16 A No.

17 Q Now, who took over his position as the con5>lex director

18 who was assigned to the case?

19 A Warren Nitti.

20 Q And by the way, I think I'll ask you this, because

21 we've seen his videotaped deposition. Does he have any

22 usually mannerisms or affects or anything such as that?

23 A He's got a bit of a tick and sometimes he'll gnash his

24 teeth.
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Was that, in fact, noted in various places in your

claims file?

It was.

Now, how about the abilities of the lawyers involved in

the case, is that something you consider?

That's something that we consider, yes.

And in this case, how did that factor into the

consideration?

I had never had a case with Mr. Pritzker before. I

wasn't familiar with him. Usually the big hitter

plaintiffs that we see appear are Pat Jones or Neil

Sugarman. I saw that there were indications in my file

that he had been involved in the tobacco litigation

quite successfully.

How significant was that to you?

That didn't really translate to me in terms of whether

or not they could handle or they were familiar with the

bodily injury cases. It was certainly clear that he

was working the case up. He had all of his depositions

and damages information, whereas defendant counsel did

not. And so it was certainly clear that he was

competent and handling the case well. But again —

Did you know anything about the firm that he worked

for, works for?

By they way, had Mr. Nitti worked for a long time at

AIGDC?

No.

Now, at some point did Mr. Nitti prepare what's called

and Executive Claims Summary on the Rhodes case?

He did.

And at some point did he prepare what's called a

narrative report on the Rhodes case?

He did.

And is that something that is typically done when the

time comes to value a case?

It is.

Is it necessary to do an executive claims summary

before you can get settlement authority?

No Paperwork does not dictate authority.

And how about the narrative report, is it always

essential to do that before you get authority?

No.

Is it necessary to do a new executive claims summary or

a new narrative report if you want to the authority

level increased?

No. That was done in this case. We made offers in

excess of the number on the "ECS" during trial.

When you say "ECS", that's executive claims summary?

r
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1 A I apologize. It's executive claims summary. 1 case, right?

2 Q Now, were you involved in editing the narrative report 2 A Is 44 the draft or is it the final one?

3 and the executive claims summary? 3 Q I think 47 is the final one, actually.

m 4 A I was. That's part of my responsibilities as a 4 A Yeah, I think 47 is — I mean, 44 is one we worked on

5 supervisor, yes. 5 together, too, but I think 44 is the draft and 47 is

6 Q Did it go through multiple drafts before it was 6 the final one. I don't know which one you want to

pmi 7 finished? 7 discuss, I'm sorry.

8 A I believe it did, yes. 8 Q Okay. Well, let's discuss the final. It was the final

9 Q Could you turn to Exhibit 44. 9 one before trial, right?

10 A In which book? 10 A Yes.

11 Q That would be the plaintiffs' binder. Volume 1, Exhibit 11 Q Because there was another one done after the trial?

12 44 . 12 A Oh, yes. Yes.

13 A I'm sorry? Volume 1. Exhibit what? 13 Q And you put a number on the settlement value of that

14 Q Exhibit 44. It should be the executive claims summary. 14 case in the executive claims summary for what you felt

15 A Yes, I see it. 15 the full value of the case was, right?

16 Q Okay. Is that the executive claims summary that you 16 A Yes.

pm
17 and Mr. Nitti were working on in the suiinner of 2004? 17 Q And what was that number?

18 A Yes. 18 A From my overall evaluation of the case —

19 Q And if you look at the next exhibit. Exhibit 45. is 19 Q The total value of the case, setting aside who you

20 that the narrative report that you and Mr. Nitti worked 20 thought was going to pay it.

m
21 on? 21 A I thought it was $4,750,000.

22 A Yes. 22 Q Okay. And was that a number you arrived at?

23 Q Now, the executive claims summary indicates a number 23 A Yes, that number was based on my judgment.

0^ 24 that you believed was the full settlement value of the 24 Q Okay. What did you do to arrive at that number?

1 A I considered what the — everything I just discussed

2 with you. I considered what the economics were. I

3 considered what the non-economics were. I relied on my

4 experience, I guess at that time with the conpany, four

5 plus four years. And that was my number.

6 Q Okay. And did you have a discussion Mr. Nitti as to

7 what he thought the full value of the case was?

8 A Yes. We discussed — yes, I did.

9 Q Did he think the case was worth a higher number than

10 you did?

11 A He did. I know — yes, he did.

12 Q As you sit here today, do you have any recollection of

13 what number it was that he put on the case?

14 A I didn't really have a recollection of the number. I

15 understand that he said that it was six and I have no

16 reason to doubt that that was the number he put on the

17 case.

18 Q Okay. So Mr. Nitti worked for you, right?

19 A He did.

20 Q And you just told us he had just started working for

21 the coitpany, right?

22 A Yes.

23 Q Why did you overrule Mr. Nitti as to the number that

24 you put on the executive claims sunanary?
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I had many conversations on the claim with Mr.

Maturine. I had many conversations on the case with

Mr. Nitti. He came in and he explained to me how he

came to his conclusion on what the value of the claim

was. I felt that he wasn't really articulating a

number that warranted the — or wasn't really

articulating factors that warranted the $6 million

number. I wasn't sure that he was really fully

familiar yet with structured settlements and how

structured settlements can be used to purchase the

economic damage piece of a claim, and overall I was

more comfortable relying on my own judgment than his.

Why would — strike that.

The offers that you presented or were going

to present to the plaintiffs, were they going to

include a structured settlement component?

We do that in catastrophic injury cases, yes.

Is that common?

Yes.

And what was the structured part of the settlement

supposed to represent?

In catastrophic injury cases, there's almost always a

conponent for future care costs. And a structured

settlement is a way that you can guarantee that the
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money is going to be there to purchase the future

medical needs, which is obviously, in my experience and

with mediations, is obviously a concern to the

plaintiffs, because this is a cost that they're going

to have to face for the rest of their lives. And when

you present how you can take care of that piece and

resolve that piece of the case, I find that that's

helpful to settling claims.

Is it typical that when you purchase an annuity for a

structured settlement, that — strike that.

How does the cost of purchasing an annuity

compare typically to the cost of a life-care plan that

a plaintiff's lawyer might come up with?

It's cheaper.

Okay. Do you know what that is?

Because you're purchasing the benefit that gets paid

out over time. So since the idea is that there's going

to be fixed medical costs each month or each year for

the rest of the plaintiff's life, this guarantees that

that money will be coming in. Also, there's a tax

advantage to the plaintiffs.

Are the structured settlement payments taxable or not

taxable?

The interest is not.

1 THE WITNESS: Oh, what the value of the claim

2 is going to be.

3 THE COURT: "Potential exposure" means what

4 the value of the claim is going to be in what sense?

5 THE WITNESS: How much you may have to pay on

6 the claim, esqoosure being the value.

7 THE COURT: So your understanding was that

8 the total potential exposure to AIG in this case was

9 $1.75 million?

10 THE WITNESS: Yes, which would result in a

11 $4.75 million value of the claim.

12 THE COURT: And that was the worst-case

13 scenario for AIG?

14 THE WITNESS: You don't put worst-case

15 scenarios on your "ECS." On a worst-case scenario,

16 the jury could come back for $30 million. That's the

17 worst-case scenario for the defense. The jury could

18 come back with, I presume, a $2 million verdict for the

19 plaintiff, vdiich would be their worst case.

20 THE COURT: Okay. So you understand the

21 words "potential exposure" to mean the amount that you

22 intend to offer at settlement?

23 THE WITNESS: At settlement?

24 THE COURT: Well, I'm trying to figure. You

1 Q Well, the payments, are they taxable at all?

2 A I don't remember.

3 Q Okay. Now --

4 THE COURT: I'm sorry. Before you go any

5 further, where on Exhibit 47 do you write $4.75

6 million?

7 THE WITNESS; I don't. My number was

8 comprised of — there was $2 million from Zurich

9 underneath me, then I had a million seven five, and I

10 believed that McMillan was going to be in for its full

11 — at that time, by the time we got to the mediation,

12 we'd been advised that McMillan's coverage was only a

13 million, that there was an excess coverage. So that's

14 was where the four seven five came from, because I

15 thought we'd get McMillan's million.

16 THE COURT: And where do you write that?

17 THE WITNESS: I don't.

18 THE COURT: So the only thing that you write

19 on 47 is "potential exposure"?

20 THE WITNESS: To AIG.

21 THE COURT: So what is your understanding of

22 the term "potential exposure"?

23 THE WITNESS: To AIG.

24 THE COURT; Right. What does it mean?

1 used the word "potential exposure." "Potential

2 exposure" means what?

3 THE WITNESS: That's my value of the case.

4 THE COURT: So it's not potential exposure.

5 THE WITNESS: To AIG. That's the potential

6 exposure to AIG, in my opinion, because I believe the

7 case had a value of $4.75 million for the reasons that

8 I articulated before. And so in order to reach that

9 nvuiiber, I thought that we would get the million from

10 McMillan, because of Massachusetts pro rata law that

11 their exposure would exceed the million, so that they

12 would pay their million. I knew that there was $2

13 million in primary coverage, so that's $3 million, and

14 . that's potential exposure to reach the value of this

15 claim, which in my opinion was 4.75, was $1,750,000 off

16 the National Union policy.

17 THE COURT: Okay. So when you say "the case

18 has a value of," what are you saying?

the WITNESS: I thought that that was what

20 the injury was worth, $4,750,000.

21 the COURT: And how does that play into your

22 settlement offer?

23 the WITNESS: We would offer monies toward

24 that goal. I don't understand the question. I'm
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1 sorry. 1 Q And in fact, was that authority given to you?

2 THE COURT; I'm trying to understand your 2 A Yes.

3 terminology about -- you say case has a value, you say 3 0 And that consisted of the $2 million from Zurich,

m
4 potential exposure — 4 right?

5 MR. COHEN: Maybe I can make that clearer. 5 A Correct.

6 THE COURT: — but you'll have to play it out 6 Q And the million dollars that you anticipated getting

m, 7

8

because it's not English. I mean, these are all terms

of art, but they don't mean what they say. So you can

7

8 A

from the tree service, right?

Which I anticipated plaintiff getting from the tree

9 proceed to play it out. 9 service, yes.

pn
10

11 (By

MR. COHEN: Okay.

Mr. Cohen)

10

11

Q

A

And then $1.75 million of AIGDC's money, right?

Correct.

12 Q When the executive claims summary refers to potential 12 Q And so that all added up comes to $4.75 million, right?

13 exposure, is that how much you expect to pay to settle 13 A Correct.

(•*,
14 a case on behalf of AIG? 14 Q Now, when you sought the authority to settle the case

15 A At that moment in time, from what I know and what I'm 15 for up to $4.75 million, was that going to be the last

16 looking at, that's what I expect to pay out of the AIG 16 and final number that the conpany would ever put on the

pmt 17 — for AIG to pay to resolve the claim. 17 case?

18 Q And I believe you told the judge it's not your custom 18 A No.

19 and practice to put the worst-case scenario number 19 Q Are there occasions when additional authority during

20 under potential exposure? 20 the life of a case is granted that's more than the

21 A Correct. 21 initial authority that's requested?

22 Q And did you in fact request authority that would have 22 A Yes.

23 enabled the case to settle for $4.75 million? 23 Q And in fact did that happen in this case?

24 A Yes. 24 A It did.

1 Q And, in fact, did that happened in this case? 1 Q Has he been with AIG for a while?

2 A It did. 2 A Oh, he's been with AIG I believe more than ten years in

3 Q If it had become clear at the mediation that the 3 the excess department.

4 plaintiffs would take a number close to 4.75 million. 4 Q In determining the settlement number that you came up.

5 was there some flexibility in attempting to get 5 or the settlement value that you came up with of 4.75

6 additional authority? 6 million, did you include prejudgment interest in that?

7 A There's always — yes. The negotiation is an ongoing 7 A As we talk about, venue is something that you consider

8 process. 8 in all your cases, but I expected that interest would

9 Q So 4.75 million was your initial number that you put on 9 be something that we would negotiate during the course

10 the case? 10 of the mediation.

11 A Yes. 11 Q Why is that?

12 Q And, again, that was your number, right? 12 A Typically it's done that way. I mean, judgment

13 A That was my number. 13 interest is something you're entitled to with a

- 14 Q And did you then go to your supervisor and say my 14 judgment. And when you're mediating a case and

15 number is 4.75 million, what do you think? 15 negotiating a case, it's a term that you -- or it's a

16 A Yes. 16 part of the case that gets negotiated.

17 Q And that was Mr. Pedro? 17 Q When you settle a case by means of a conpromise, do

18 A Mr. Pedro was my direct supervisor at that time as 18 both sides have to give a little bit from where they

19 well, so, yes. 19 want to be?

20 Q And did he agree with that? 20 A That's the point.

21 A Yes. 21 Q And is interest something that you would expect a

22 Q Tell me what experience Mr. Pedro has. 22 plaintiff to conpromise on?

23 A Mr. Pedro's been in insurance for — he's 44 -- about 23 A Yes.

24 18 years. 24 Q If there is a settlement, is the plaintiff awarded



1 interest on the settlement? 1 perceived," since we don't know where that comes from.

2 A No. 2 but the rest I'll accept. You may proceed.

3 Q Now, did the company want to try this case or did it 3 (By Mr. Cohen)

4 want to settle it? 4 Q Let me just go back a little bit. Do you have any

5 A The company wants to settle every case. Capping your 5 experience in participating in mediations?

6 risk and understanding what your risk is and knowing 6 A I do. As a complex director, I was responsible for

7

B

your risk, that's the whole purpose of mediation. It's

my understanding that plaintiffs -- that's the point

7

B

attending mediations and settling my files, and then as

a supervisor, I talked to my people about mediations

9 for plaintiffs and for defendants. 9 and strategies and offers all the time.

10 0 Can you give us an estimate of what proportion of your 10 Q How many mediations have you been involved in, either

11 cases settle as opposed to going to trial? 11 directly or indirectly, in your several years at AIG?

12 A I'd say 99 percent of your cases settle before trial. 12 A I couldn't even — dozens, hundreds. Do you want me to

13 Q So why did you end up trying the Rhodes accident case? 13 do the math in my head how many cases I've had?

14 A We went to mediation. Plaintiffs' number was $15 14 Q Well, if you want to.

15 million, plus her healthcare for the rest of her life. 15 A I would say at least a hundred.

16 We put an offer on the table; they didn't want to 16 Q Now, who attended the mediation on behalf of AIG?

17 negotiate off that number. It was perceived that their 17 A Warren Nitti. It was his claim.

IB number to settle the case was going to be greater than IB Q And was it standard operating procedure at AIG for the

19 what we thought the jury would put on the case, and 19 complex director to be the one who actually goes out

20 therefore the case didn't settle. 20 and attends the mediation?

21 Q Have you — 21 A Yes.

22 MS. PINKHAM: Your Honor, I move to strike 22 Q Why is that?

23 reference to "perceived." 23 A It's his claim.

24 THE COURT: I will strike the "it was 24 Q Prior to the time of mediation, did you have an

9 A

10

11

12 Q

13

14 A

15

16 Q

17

IB A

19 Q

20

21 A

22

23

24 (By

understanding of what the settlement demand was that

the plaintiffs made going in before the mediation?

It was nineteen and a half million dollars.

And Mr. Nitti returned at some point from the

mediation?

He did.

And did he fill you in on what had happened in the

mediation?

He told me that the last demand in the mediation was to

$15 million, plus assvuiption of the cost of plaintiffs

healthcare insurance going forward.

And what was your understanding of the last offer that

was made by your coirpany at the mediation?

$3.5 million, which included Zurich's $2 million and

$1.5 million of the National Union monies.

So out of the 1.75 million of authority that Mr. Nitti

had, he actually offered 1.5 of that at the mediation?

That's correct.

Do you know why he didn't offer the entire 1.75

million?

Because —

MS. PINKHAM: Objection, your Honor.

THE COURT: Sustained.

Mr. Cohen)

1 Q At the mediation, was there a settlement that was

2 reached between the tree service and the plaintiffs?

3 A Yes.

4 Q And what was that settlement?

5 A The plaintiffs decided not to hold him up for the

6 million dollars and accepted $550,000.

7 Q And the offers that were made by AIGDC at the

8 mediation, those weren't including any contribution

9 from the tree service, right?

10 A No. At the mediation, we tried to get, you )cnow, a

11 global settlement, including the tree service and the

12 tree service's million dollars.

13 MS. PINKHAM: Objection, your Honor. She's

14 talking about what AIG did at the mediation. I believe

15 that is not allowed into evidence and there's been an

16 express ruling on that.

17 MR. COHEa^l; Well, we're just talking about

IB the offers that were made.

19 THE COURT; Sustained. She can describe her

20 understanding as to what the offers were and what

21 happened after she learned what had happened. So I

22 will sustain it.

23 (By Mr. Cohen)

24 Q Was it your understanding, did you learn afterwards

•m

(
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that the $3.5 million that had been offered included or

excluded the $550,000 from the tree service?

Excluded.

Now, you said that the last demand that the plaintiffs

made at the mediation and your understanding was $15

million, plus assumption of Mrs. Rhodes' healthcare or

health insurance, right?

Yes.

And are you aware of what number was being put on the

future healthcare costs by the life-care plan of the

plaintiffs?

I believe our economic numbers were about one and a

half million dollars, futures.

And is that something that you've ever done, is pay for

somebody's health insurance in the future?

No.

Why not?

It doesn't resolve the claim.

You'd still have an open file in that case?

Yes.

With a --

Potential X factor nuunber.

Now, based on the last demand at the mediation, did you

form a perception as to what the plaintiffs were

1 A Yes.

2 Q Based upon — what was your understanding as to how the

3 trial was progressing as it unfolded?

4 A That it was progressing more favorably toward the

5 plaintiffs than we thought it would. We had lost the

6 motion for an in camera review of the psychological

7 records. Mrs. Rhodes was going to be testifying as to,

8 you know, the emotional effects of this accident on

9 her. We didn't have a baseline to cross her on.

10 Mr. Nitti advised me that he thought that the

11 jury was liking the way that Mr. Rhodes and his

12 daughter presented.

13 Q What was — strike that.

14 Was additional money offered by AIGDC during

15 the course of the trial?

16 A It was.

17 Q What was the last offer that was made by AIGDC during

18 the trial?

19 A $6 million before the verdict.

20 Q And what was the response of the Rhodes, through their

21 counsel, to the $6 million settlement offer?

22 A There was no response.

23 Q They didn't make any counteroffer?

24 A No, they didn't.
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actually looking for to settle the case?

I know they wanted eight figures, in excess of $10

million, or $10 million.

And is it common for plaintiffs to demand more than

they actually eventually are willing to take?

Yes.

And is it common for defendants to offer less than they

eventually are willing to pay?

Yes.

And that's kind of how the negotiation process works,

right?

That's correct.

But considering that, you said that you felt that they

were heading somewhere north of $10 million.

Because the demand never came below $10 million.

Now, there was a trial in the accident case?

Yes, there was.

Who attended the trial on behalf of AIGDC?

Again, Warren Nitti.

Did you have occasion to talk to Mr. Nitti during the

trial?

We spoke every day.

Did you gain an understanding of how the trial was

going?

In order to increase the authority from valuing the

case at 4.75 million with a 1.75 — well, strike that.

The 4.75 million you already told us about

had a 1.75 expected contribution from AIGDC because of

the tree service and Zurich money, right?

Yes.

And was the $6 million offer, did that include the

money that the tree service had already agreed to pay?

It didn't.

So now at the trial, you eventually offered $4 million

of AIG money, right?

Right. The 6 million would be comprised of the 2

million primajry from Zurich and then the 4 million from

AIG.

And in order to get the additional, if I've done my

math right, 2.25 million in authority, what did you

have to do?

I had to speak with my direct supervisor. Bryan Pedro.

And did he then have to speak to somebody above him?

Yes.

Did you have to do another — or did you do another

executive claim summary to get additional authority?

No.

Did you have to do another narrative report to get
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additional authority?

No.

Did you have to do anything about increasing reserves

in order to get additional authority?

No.

Is it common to make or does it happen that additional

authority is extended to the claim director during a

trial?

Yes.

If the Rhodeses had come back in response to the $6

million offer with something close to that, could you

have come up with more money to settle the case?

Yes.

Would you have?

It depends. I mean, it depends on what the number is

that they came back with.

Now, let's go to after the trial. Were post-trial

motions filed?

Yes, they were.

Is it common to file post-trial motions after there's

and adverse verdict?

Yes.

What was your understanding of what the post-trial

motions were based upon?

1 should I do with that?

2 MS. PINKHAM: Your Honor --

3 MR. COHEN: I'll withdraw the question.

4 THE COURT: I'll strike the answer. You may

5 proceed.

6 MS. PINKHAM: Your Honor —

7 THE COURT: I have no basis to understand

8 what the notice of appeal was right now, unless you

9 wish to waive the attorney-client privilege with regard

10 to those communications.

11 MR. COHEN: Well, your Honor, we have as an

12 exhibit the appeal recommendation, which already talks

13 about the basis for the appeal.

14 THE COURT; Okay. Is that written by

15 counsel?

16 MR. COHEN: No, it's written by AIG.

17 THE COURT: Well, I can rely upon that then.

18 I can rely upon that and I can rely upon the other

19 assertions that have been made as to the grounds, but I

20 cannot rely on communications that it was recommended

21 by counsel. So as far as I'm concerned, I don't know

22 whether counsel opposed it or counsel endorsed it.

23 MR. COHEN: I understand.

24 (By Mr. Cohen)

1 A The psychological records, the testimony that the

2 plaintiff had given regarding her condition during the

3 trial. I believe there was an issue with a juror and

4 then we were seeking a remittitur.

5 Q And eventually the post-trial motions were denied,

6 right?

7 A Yes, they were.

8 Q Do you recall when that was? \

9 A December. I think.

10 Q After the post-trial motions were denied, was a notice

11 of appeal eventually filed?

12 A Yes, it was.

13 Q Who decided or on whose recommendation was the notice

14' of appeal filed?

15 A That was discussions between counsel and —

16 MS. PINKHAM: Objection.

17 A -- AIG personnel.

18 MS. PINKHAM: Have they now waived the

19 attorney-client privilege?

20 THE COURT: Do you plan to waive the

21 privilege as to that?

22 MR. COHEN: No, I don't. I'm not asking ,

23 about counsel, but who at AIG —

24 THE COURT: Well, you just did. So what

1 0 Did you make a recommendation to your supervisor as to

2 whether an appeal should be filed?

3 A I did.

4 Q And what was the basis of your contenqslating appealing

5 over and what were the issues?

6 A Again, the psych records and the remittitur, and there

7 was an issue about excessiveness of the consortium

8 verdicts.

9 Q At the time the notice of appeal was filed, did you

10 have the trial transcripts?

11 A No.

12 Q Did you receive the trial transcripts at any time

13 before the Rhodes case eventually settled?

14 A No. We had continued negotiations and the case settled

15 before the appeal was perfected.

16 Q If the appeal was successful, what would be the best

17 that would happen per your perspective?

18 A We would have access to the psychological records,

19 which on a retrial would lead to a smaller verdict than

20 the original jury came up with.

21 Q Why did you think that?

22 A I thought that there was going to be information in the

23 psychological records — well, first of all, it would

24 establish a baseline of how she was before and how she

if-^

j
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was after in terms of rather than just having the

plaintiff get up on the stand and say I felt different

and depressed than I felt before, and that there was

also an opportunity that there was information in the

psych records that were similar to the information

testified to by her treating physicians regarding how

the family was interacting prior to the accident. That

was going to be nusre in line, again, with what the

physicians had testified to as opposed to what the

Rhodeses had testified to at their various depositions.

Why did AIG end up settling the case?

Plaintiffs were willing to negotiate. We began

negotiations. Seven or eight months had passed. We

still didn't have the record, considered that it was

the end of the day. If we retried the case, it might

not turn out to be different.

Now, as part of the settlement with the plaintiffs, did

they sign a release of the insureds?

No, they didn't.

Did they release any 93A claims they had against AIG or

National Union?

No, they didn't.

Was that demanded on the day you settled the case, that

they do that?

9

10

11

12

13 (By

14 Q

15

16 A

17

18 Q

19

20 A

21 Q

22

23 A

24 Q

No.

Did the plaintiffs insist on filing something called a

judgment satisfied form?

Yes, they did.

And did they, in fact, file that form?

MS. PINKHAM; Objection, your Honor.

THE COURT; Grounds?

MS. PINKHAM: No basis. I believe Mr. Nitti

was negotiating with the plaintiffs, not Ms. Kelly.

THE COURT: Well, you'll have to -- I will

sustain it as to the foundation, so you can explore it

as to the foundation.

Mr. Cohen)

Did you reach an understanding as to why the judgment

satisfied form came to be filed?

It's my understanding to preserve the right -- to have

treble damages in the 93A action.

If you'd look at Defendant's 221, which I think should

be Tab 21 in your binder.

Okay.

Is that the judgment satisfied form that was actually

filed?

I believe so, yes.

Notwithstanding that a judgment satisfied form was

p. 67 68

1 filed, was the amount of the settlement less than the 1 THE COURT: Okay. Let's take a short break.

ism\ 2 total amount of judgment, including post-judgment 2 just a short one. We shall reconvene at quarter of.

3 interest? 3 (A recess was taken.)

4 A Yes. 4 THE COURT OFFICER: Court is open, please be

5 THE COURT: I'm sorry. Exhibit 21, you said? 5 seated.

lull)

6 MR. COHEN: 221. 6 THE COURT: Okay. Mr. Varga or Ms. Sackett,

7 THE COURT: 221. 7 any cross-examination?

8 THE WITNESS: It's 21 in the blue one. 8 CROSS-EXAMINATION BY MS, SACKETT:

liHJ
9 MR. COHEN: Tab 21 in our book. 9 Q Good morning, Ms. Kelly.

i 10 And may I just have one minute? 10 A Good morning.

11 (Pause.) 11 Q You testified that as of April there were a certain

(!••) 12 (By Mr. Cohen) 12 number of discovery that you wanted completed on this

13 Q Tracey, based upon the information that you had 13 file, right?

14 available to you at the time, do you feel that your 14 A Yes.

15 4.75 settlement value that you put on the case at the 15 Q And that was Marcia Rhodes' deposition?

16 time of the mediation was a fair and reasonable one? 16 A Yes.

17 A I do. 17 Q And that was Rebecca Rhodes' deposition?

18 MS. PINKHAM: Objection. 18 A Yes.

m. 19 THE COURT: Overruled. 19 Q And you wanted an IME prepared?

20 (By Mr. Cohen) 20 A Yes.

21 Q Same question with respect to the 6 million settlement 21 Q And you wanted the psychological records of Mrs.

22 authority that you sought at the time of trial. 22 Rhodes, correc t ?

23 A I do. 23 A Yes.

24 MR. COHEN: That's all I have. Thank you. 24 Q Pre-accident. Correct, the pre-accident mental health



im
1 records? 1 defendants, retained by AIG, questioned Mrs. Rhodes for ]

2 A Yes. 2 several hours over the course of a day prior to the '

3 Q And between April of 2004, when you — 3 mediation, correct?

4 A And post-accident too. I would think. 4 A I don't know how long it was, but I — sure, I guess

5 Q I'm sorry? 5 so.

6 A I don't remember if it was limited to pre-accident. 6 Q And so after this discovery was done, you agreed that

7

8

Q Okay. But you wanted Mrs. Rhodes' medical records —

mental health records.

7

8 A

the value of the case was $4.75 million, correct?

Yes.

9 A Yes. 9 Q And that was with AIG's contribution of 1.75 million.

10 Q Okay. .*r.d when ycu returned to the complex unit as a 10 correct?

11 supervisor in April of '04 and the mediation, Mrs. 11 A Correct.

12 Rhodes' deposition was taken, correct? 12 Q And then, after the mediation, Rebecca Rhodes was

13 A Yes. 13 deposed, correct?

14 Q And the IME was performed? 14 A Yes.

15 A Yes. 15 Q And Marcia Rhodes' deposition was concluded?

16 Q And the court denied counsel's motion to compel the 16 A Yes.

17 production of Mrs. Rhodes' mental health records. 17 Q And after the mediation, an attempt had been made to

18 right? 18 get an in camera review of Mrs. Rhodes' mental, health

19 A Yes. 19 records, correct?

20 Q So the only thing outstanding that had not yet been 20 A Correct.

21 done is Rebecca Rhodes' deposition. 21 Q And the court denied that review?

22 A We had to con^lete Mrs. Rhodes. She did not complete 22 A Yes.

23 her deposition prior to the mediation. 23 Q And so at the time of trial, after all discovery that

24 Q But it's your understanding that counsel for the 24 you wanted was performed that the court allowed you to

71 72

i: .

1 perform, you still felt that the total value of the 1 CROSS-EXAMINATION BY MS. PINKHAM:

i ,

2 case at the time trial started was 4.75 million. 2 Q Good morning, Ms. Kelly.

3 correct? 3 A Good mojming.

4 A Yes. 4 Q Ms. Kelly, when you testified in response to Mr.

5 Q And at that time you thought that was the right number 5 Cohen's questions on direct, you described what the

6 based on all the factors that you went through when you 6 attachment point on your policy is. Do you recall that

7 testified earlier today about what you take into 7 testimony?

8 consideration to evaluate a case, correct? 8 A Yes.

9 A Yes. 9 Q And correct roe if I'm misspeaking, but my understanding 11^

10 Q Now, during trial, you recommended — I'm sorry. 10 of your testimony is that the excess indemnity |}
11 During trial, you asked your supervisor, Mr. 11 obligation attaches when all other primary policies

12 Pedro, for $6 million — for $4 million of AIG's money 12 that are applicable have been exhausted.

13 to make a $6 million offer to settle the case, correct? 13 A Yes.

14 A Yes. 14 Q And that's actually set forth in the excess policy !' '

15 Q And you got that authority? 15 itself, isn't it?

16 A Yes. 16 A It's standard language in excess policies, yes.

17 Q And you relayed that authority to Mr. Nitti? 17 Q Could you find plaintiffs' Volume 2 of exhibits and

18 A I did. 18 turn to Exhibit 70 for me?

19 Q And at that time you believed that $6 million was the 19 THE COURT: Which page do you want her to

20 right number at that time? 20 turn to?
i !

21 A I did. 21 MS. PINKHAM: Exhibit 70 — Exhibit 69. I

22 MS. SACKETT; No further questions. 22 apologize.

23 THE COURT: Okay. Ms. Pinkham? 23 Q And if you could turn to the page that there's the |
24 24 Bates stamp 1974. And I have to warn you, Ms. Kelly, |



1 that my copy, the pages are out of order, so it might

2 be towards the back of Exhibit 69.

3 MR. COHEN: What page again?

4 THE WITNESS: What are you looking for? I'm

5 sorry.

6 THE COURT; Bates stamp 1974.

7 THE WITNESS: Oh, I see that. Yes, 1974. I

8 found it.

9 (By Ms. Pinkham)

10 Q Ms. Kelly, is this the provision of the excess policy

11 that you rely on to say that the attachment of

12 indemnity is not until all of the primary policies have

13 been exhausted?

14 THE COURT: Which provision are you referring

15 to?

16 Q I'm sorry. Subpart E, the retained limit.

17 A E, retained limit.

18 Q And that provides that "...we will only be liable for

19 that portion of damages in excess of the insured's

20 retained limit." Correct? And then it defines that?

21 A Yes.

22 Q And you understood that the attachment of AIG's

23 liability was when all of the insured's primary

24 policies were exhausted?
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Ms. Kelly, when you took over as complex director, did

you evaluate whether Mr. Zalewski was an insured under

the National Union policy?

In order to determine whether or not Mr. Zalewski is a

permissive user, was an insured on the excess policy, I

would have to know whether or not he was insured under

the primary policy. Typically drivers are insured

under the excess policy because they are permissive

users under the primary policy. And if you're an

insured under the primary policy, you're an insured

under the excess policy but not for greater coverage

than you are under the primary policy. So to determine

if the driver is covered, I need to know that

information.

Well, let me ask you this then. At any point during

the time period when you were the con?>lex director for

the Rhodes claim, did you conclude that Mr. Zalewski

was an insured under the National Union policy?

When I was the complex director?

Yes.

No.

By the time you came back to the claim in April of

2004, did you understand that Mr. Zalewski was an

insured under the excess policy?

1 A When the primary coverage —

2 Q Yes.

3 A -- was exhausted.

4 Q Okay. And I believe you testified yesterday that when

5 you took over as a complex director in the Rhodes case,

6 that one of the first things a complex director does is

7 to confirm coverage; is that true?

8 A For the named insured, yes.

9 Q Okay. And you would also confirm coverage for any

10 other parties who were actually seeking

11 indemnification, right?

12 A Again, indemnification is different than coverage. You

13 can have an indemnification obligation to someone and

14 they're not an insured.

15 Q Well, when you took over as complex director for AIG,

16 did you perform any analysis of whether Mr. Zalewski

17 was an insured under the excess policy?

18 A I requested copies of the policies concerning all of

19 the defendants in the case. When I first took it, I

20 couldn't tell who ISP was, who GAP was. They had named

21 in the report, you know, DLS, so I was asking for the

22 contracts between all those policies -- excuse me —

23 between all those parties and the policies for all of

24 those parties.
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Yes.

And did you also understand that Driver Logistics

Services was an insured under the excess policy?

Yes.

Did you also understand that GAP was an insured under

the excess policy?

Yes. They were the named insured.

And did you understand that Penske was an insured under

the excess policy?

I believe that they were as well.

You also understood, didn't you, Ms. Kelly, that Jerry

McMillan's Professional Tree Service was not an insured

under the excess policy, correct?

Yes.

So you understood that at the time you came back to the

claim, in April of 2004, that AIG's obligations under

the excess policy had already attached, didn't you?

No. If there's coverage — attachment point, when you

say obligations under the policy, if there's primary

coverage for Mr. Zalewski, who's the tortfeasor on the

case, that cover potentially, if it turns out he's

covered on Penske's policy, would be a primary policy.

All right. So what was the period in time in which you

determined — strike that.



1 I was focusing on Professional Tree. You

2 understood that Professional Tree, the third-party

3 defendant, was not an insured under the excess policy,

4 didn't you?

5 A Oh, yes.

6 Q And so once AIG had confirmed that there was no other

7 primary policy available to Mr. Zalewski or to Driver

8 Logistics or to Penske, or for GAP for that matter,

9 AIG's policy, or the National Union policy, attached;

10 isn't that true?

11 A If we determine — we were trying to determine whether

12 or not Penske had a primary policy that covered Mr.

13 Zalewski.

14 Q And you ultimately answered that question, didn't you?

15 A I don't remember how it came out. We didn't -- we had

16 to go to mediation.

17 Q Is it your testimony that by the time of mediation, AIG

18 had not completed its investigation into whether there

19 were any other primary policies available to the

20 defendants?

21 A I don't remember whether or not we concluded that

22 Penske — that Zalewski was an insured under Penske's

23 policy.

24 Q In any event, by the time that you went to mediation,

1 you nevertheless understood that Professional Tree was

2 not an insured.

3 A There was never any question that McMillan's was in any

4 way an AIG insured.

5 Q Okay. And so then the $1 million of coverage that was

6 available to Jerry McMillan's Professional Tree Service

7 was not a factor in whether the AIG obligation had

8 attached, right?

9 A McMillan's coverage would not --

10 MR. COHEN: Objection.

11 A -- have anything to do with priority of coverage

12 THE COURT: Wait. Wait. There's an

13 objection.

14 MR. COHEN: I'm not sure what obligation —

15 attaching under what policy she's talking about.

16 THE COURT: All right. Well, since we lost

17 the train of thought anyway, I will sustain it so a new

18 question can be asked. So she was answering something,

19 but I didn't hear it because of the objection. So why

20 don't you just start over.

21 (By Ms. Pinkham)

22 Q Ms. Kelly, you understood by the time of mediation,

23 that regardless — strike that. I'll start over again.

24 You understood, Ms. Kelly, that by the time

1 of mediation, that Professional Tree's primary policy 1 rights to AIG, correct?

2 had nothing to do with the analysis of whether AIG had 2 A Say that again. I'm sorry?

3 an obligation to indemnify under the National Union 3 Q Sure. Actually, let me first — we did this in your

4 policy, and specifically the provision that we just 4 deposition.

5 looked at? 5 When I use the phrase AIG, Ms. Kelly, we've

6 A Yes. It has nothing to do with priority of coverage. 6 been using it as shorthand for National Union and

7 Q While we're still at the policy, could you turn to page 7 AIGDC.

8 1985, please? 8 A I understand.

9 A While we're still — oh, in the policy, 1985. 9 Q So when I use AIG, I'm using it globally.

10 Q Yes, in the same exhibit. Exhibit 69. 10 A I understand that.

11 A Okay. 11 Q Well, let me just read subpart N, Subrogation, to you.

12 Q Ms. Kelly, this provision under subpart N refers to 12 Ms. Kelly.

13 subrogation; does it not? 13 A Okay.

14 A Subpart N. 14 Q It provides: If any insureds has rights to recover all

15 Q On page 1985. 15 or part of any payment we have made under this policy.

16 A Subpart N is entitled "Subrogation," yes. 16 those rights are transferred to us. The insured must

17 Q And generally, without referring to the policy, what's 17 do nothing after loss to impair these rights and must

18 your understanding of what subrogation is? 18 help us enforce them.

19 A That you step into the shoes of your insured to pursue 19 Did I read that correctly?

20 recovery. 20 A Yes.

21 Q And the National Union policy, under the subrogation 21 Q And you understood in 2004 that Mr. Zalewski and DLS

22 section, provides that if any insureds have rights to 22 were insureds under the excess policy, right?

23 recover any part of any payment that AIG has made under 23 A Yes.

24 the policy, it has the obligation to transfer those 24 Q And you also understood that Mr. Zalewski and DLS had



1 filed a third-party con^laint against Jerry McMillan's 1 it?

2 Professional Tree Service? 2 A It does.

3 A I knew McMillan's was in the action, yes. I don't know 3 Q And who are the third-party plaintiffs?

4 who specifically who filed against who. 4 A But this says everybody, though: Carlo Zalewski,

5 Q What, then, was your understanding of Professional 5 Driver Logistics, Penske, GAP. Defendants versus —

6 Tree's role in the case? 6 Q Sure, that's in the caption, right?

7

8

A I just don't know if only some of the defendants did or

all the defendants did. I knew that there was third-

7

8

A

Q

Yes.

Okay. And who filed the third-party conplaint?

9 party action filed against them. The allegation was 9 There's a title on the first page that's in the middle

10 that they failed to present -- put out the proper 10 underneath the caption.

11 warning signs. 11 A Oh. It says Carlo Zalewski and Driver Logistics.

12 Q Had you ever reviewed the third-party complaint? 12 Q Thank you.

13 A No, I don't believe so. 13 And so now you understood that the third-

(in, 14 Q So you were unaware that it was filed only on behalf of 14 party conplaint was one in which the third-party

15 Carlo Zalewski and Driver Logistics? 15 plaintiff sought contribution from Jerry McMillan's

16 A I don't remember. 16 Professional Tree Service?

17 Q Does looking at this document refresh your 17 A Yes.

18 recollection, Ms. Kelly? 18 Q And you also understood that if AIG had made any claim

19 A It doesn't refresh my recollection. 19 in the Rhodes case and believed it had a right of

m

20 Q Have you ever seen that document before, Ms- Kelly? 20 subrogation against anyone, it had the right to step

21 A I don't remember. 21 into the shoes of its insureds and pursue that claim.

22 Q Is it a pleading? 22 didn't you?

23 A It appears to be, yes. 23 A It isn't subrogation. It's coverage. I don't

24 Q And does it bear the Rhodes versus Zalewski caption on 24 understand — yes. Did I understand that AIG had a

1 right of subrogation under the policy? Yes, I do. 1 Q Now, Ms. Kelly, you started as the corrplex adjuster in

2 Q And you understood that Carlo Zalewski and Driver 2 the Rhodes case in March of 2002, correct?

3 Logistics, as insureds, would have the obligation to 3 A Correct.

4 assist AIG in pursuing any subrogation to recover any 4 Q And if you could turn, please, to Exhibit 70, which

5 funds that had been paid in the Rhodes case, correct? 5 should be in the binder that's still in front of you.

6 A Yes. 6 A Yes.

7 Q And so if there had not been a settlement with 7 Q And those are the AIG excess claim notes?

8 Professional Tree at the mediation and the case had 8 A Yes.

9 gone to trial and AIG ended up paying Mrs. Rhodes, it 9 Q And could you find the page, please, where you make

10 would then have the right to go after Professional Tree 10 your first note. I believe for your assistance it

11 because it would step into the shoes of Zalewski and 11 starts on page 2205, the first note.

12 Driver Logistics; isn't that true? 12 A My first note?

13 MR. COHEN; Objection. 13 Q Yes.

14 THE COURT: Overruled. 14 A Yes, I see it.

15 A Could AIG, the insurance company, sue? I don't know 15 Q And that first note was dated April 8, 2002, correct?

16 the answer to that question. 16 A Correct.

17 (By Ms. Pinkham) 17 Q Had you been aware that by the time you took over

18 Q Well, isn't it answered in subsection N of the policy 18 responsibility for the Rhodes claim, that AIG was

19 that we just looked at? 19 already in possession of the first full, formal report

20 A I don't know -- I know we could — they could sue. The 20 that had been prepared by Crawford & Company?

21 insured could sue. Whether or not as an insurance 21 A Was I aware that AIG was in possession? I don't know.

22 conpany we could sue, I honestly don't know. 22 If it was in the file, I guess I was aware of it. I

23 Q Okay. 23 don't remember whether it was in the file or not.

24 A I'd have to discuss that with counsel. 24 Q Do you recall whether the po'lice report was in the file



1 at the time you took over handling the Rhodes claim? 1 THE COURT: I thought it was.

2 A I don•t. 2 MR. COHEN: Ms. Sackett is just advising me.

3 Q I'm sorry, I didn't hear you. 3 MS. SACKETT: Your Honor, I seem to recall

4 A I don't remember whether it was or not. 4 that this was attempted to be offered into evidence

5 Q Could you turn to plaintiffs' Exhibit No. 3. That's 5 through Jody Mills' testimony very early on .

6 contained in plaintiffs' Volume No. 1. 6 MS. PINKHAM: No, that was four.

7 A Am I in Volume 2 now? 7 MS. SACKETT: Okay. My apologies. I put a

8 Q You're in Volume 2 now, I believe. So if you could 8 note on the wrong document.

9 find one. 9 (By Ms. Pinkham)

10 A Okay. Plaintiffs Exhibit No. 1. I'm sorry, which 10 Q Ms. Kelly, at the time you took over responsibility for

11 number? 11 the Rhodes claim, was Exhibit No. 3 part of the file

12 Q Three. 12 that you received?

13 A Number 3, okay. 13 A I don't remember. Probably.

14 Q Found it? 14 Q And do you have any reason to believe that AIG was not

15 A I have it. 15 in possession of all of the three items that are listed

16 Q Okay. And this is a document that was marked in a 16 in Exhibit 3?

17 previous deposition, and see it has a received Bates 17 A Do I have any reason to believe that this is wrong? I

18 stamp on it? 18 don't.

19 MR. COHEN: Your .Honor, I understand this 19 Q Okay. Sorry to make you jump back and forth between

20 exhibit isn't in evidence currently. It's been marked 20 the binders.

21 for identification. 21 A That's okay. n
22 THE COURT: Exhibit 3? 22 Q Ms. Kelly, if you could go back to Exhibit 70.

23 MS. PINKHAM: I believe it's an agreed-upon 23 A We're back in Volume 2, right?

24 exhibit, your Honor. 24 Q Yes. 0m

1 A Oh, the notes. Yes, okay. 1 claims division?

2 Q And we're back on page 2205, which starts your first 2 A When we started, no. Nor did I.

3 note? 3 Q At some point in time, were both you and Mr. Pedro i

4 A Yeah. 4 complex directors in the north unit of the excess

5 Q Now, I want to understand some of the people you had 5 claims division?

6 referenced, that when you started the claim, you 6 Q When you started in 2002, how many other complex

1
7 reported to Bryan Pedro, correct? 7 directors were there in the northern unit? I'm

8 A That's correct. 8 sorry, I said 2002, didn't I?

9 Q And in fact, Mr. Pedro is the one who wrote the note 9 A Yes, I didn't start in the complex north unit.

10 with all the lists of questions to you? That's right 10 Q Okay. When you came into the complex north unit at r

11 underneath your first note? 11 some point in 2000 —

12 A Correct. 12 A Yes.

1,13 Q Now, when you started at AIG in October of 2000, was 13 Q — how many other —

14 Mr. Pedro employed there as well? 14 A Or 2001 maybe, sorry. 1!
15 A Yes. 15 Q Okay, 2001 — how many other complex directors were

16 0 Do you recall what position he held when you started in 16 there in the north unit?

17 2002? 17 A I don'.t remember. There was probably five or six.

18 A He was a complex director. 18 Q Okay. And can you recall who else, other than Mr.

19 Q And at the time you started in October of 2002, your 19 Pedro, was employed at AIG in the north unit when you
00'

20 direct supervisor was Mr. Barberis? 20 started? ; !
21 A Andrew Barberis. 21 A Do I know who was there when I started? I don't know

22 Q So Mr. Pedro was one of your colleagues? 22 that I remember everybody who was there. I remember

23 A Yes. 23 some. j

24 Q And did he also work in the north unit of the excess 24 Q You remember that you reported to Mr. Barberis when you j



1 started?

2 A No, I reported to Mr. Pedro in the north unit when I

3 started in the north \init.

4 Q Okay. Then at some point you began to report to Mr.

5 Barberis?

6 A No, my first job when I started wasn't the north unit.

7 And my first boss was Mr. Barberis.

8 Q Okay.

9 A When I proceeded to north, I reported to Mr. Pedro.

10 Q All right, thank you for that clarification.

11 You testified that when you came back into

12 the north unit as a supervisor in 2004, you took Mr.

13 Pedro's old job?

14 A Mr. Pedro had the job when I was a complex director in

15 north, so when I came back I had the same job that Mr.

16 Pedro had had when I handled the files as a complex

17 director. The person who had that job at the time was

18 Rich Mastronado, which I thought I had also mentioned,

19 I'm sorry.

20 Q Okay. That's all right. So Mr. Mastronado was

21 actually the supervisor of the complex north unit when

22 right before you had come back?

23 A Yes.

24 Q Okay. Had he ever been a complex director in the north
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or materials on how to value a claim as part of your

on-the-job training?

No. Lawyers would soxnetimes come in and give lectures

on either particular conditions or law, yes.

Okay. And in any of the legal training that you

received on the job at AIG, did anybody ever provide

you with any understanding of what obligations an

insurance conpany owes to its insured?

At a presentation, no.

Did any of the on-the-job training that you received at

AIG indicate that an insurer owes its insured a duty of

good faith?

I don't know whether the training indicated that. I

know I knew that.

Okay. So you knew that insurance companies owe the

insureds a duty of good faith?

Yes.

And that when an insurance coirpany acts on behalf of an

insured in a case, it actually assumes a fiduciary

obligation to the insured. Did you have that

understanding?

I did.

Did you have any understanding of an insurer's

obligation to make settlement offers in cases?
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unit?

Yes, he was actually.

Okay. Thank you.

Turning back now to Exhibit 70 and your

notes, is it fair to say that the excess claim notes in

the Rhodes case that you made, the notes contained on

page 2205 and 2204, indicate that essentially you wrote

two letters and you made a couple of phone calls to

Crawford during the time period during which you were

the complex director on the case?

Yes. Whether I made phone calls between the notes, I

don't remember.

And we don't know because it's not referenced in the

notes, right?

Yes, but I wouldn't.

Now, you testified yesterday that you received on-the-

job training when you started at AIG; do you recall

that?

I do.

In fact, in your deposition you testified that Mr.

Barberis provided some of the on-the-job training that

you had had?

He was my first boss, yes.

Sure. And you occasionally would receive presentations

An insured's obligation — other than to act in good

faith, no, not specifically.

Okay. Did any of the on-the-job training that you

received at AIG educate you on any of the statutes in

place in any of the states in which you were

responsible for claims governing unfair trade

practices?

No.

That was not part of your training?

Well, we have to be licensed in Texas. And Texas

includes discussions of unfair claim handling, and

California also requires a yearly course in unfair

claim practice. So I have taken both of those.

Ms. Kelly, I'm handing you a package of documents. The

first page is a cover letter from the McCormack Firm

and it's signed by Mark Cohen. Can you tell me what

Mr. Cohen's role in this case is?

He's counsel for National Union.

And the cover letter attaches some documents; does it

not?

The cover letter attaches some dociiments?

That was a horrible question, Ms. Kelly.

There are some dociiments attached to the

cover letter; are there not?



1 A Can I look at this? I'm not familiar with it. 1 A Yes.

2 Q Sure. 2 Q And finally, if you go towards the last part of this

3 (Pause.) 3 group of documents you'll come to some reserve/autonomy

4 A Okay. 4 increase requests. Do you see those documents?

5 Q And the first document that is attached is a narrative 5 A I do.

6 memo on AIG letterhead; is it not? 6 Q Okay. And in fact, there are reserve/autonon^ forms

7 A It is. 7 marked as exhibits in the Rhodes case, in this case.

8 Q And that's the same type of memo that you reviewed and 8 right. Ms. Kelly?

9 edited with Mr. Nitti that's been marked as Exhibit 45 9 A I remember from my deposition. I believe you discussed

10 in this case, isn't it? 10 them with me. So I think the answer is yes. I don't

11 A The same type of memo, yes. 11 know about the trial.

12 Q Okay. And if you turn to the end. after the end of the 12 Q Okay. Well. I want to be sure that you do understand.

13 narrative memo which goes on for approximately 14 13 And if I could direct you to Exhibit 46, which is in

14 pages, you'll find some excess claim summaries. Do you 14 plaintiff's first volume, Ms. Kelly.

15 see those documents? 15 A Okay.

16 A Yes. 16 Q That's a reserve/autonomy increase request?

17 Q Okay. And there are actually some excess claim 17 A Yes.

18 summaries in the Rhodes case that have been marked as 18 Q Okay. Now. Ms. Kelly, if you could turn back to the

19 exhibits here. We looked at those earlier, didn't we? 19 first page — strike that.

20 Exhibit 44 and 47 are excess claim summaries that have 20 Yes. if you could turn back to the first page

21 been marked in this case? 21 of the narrative memo that I just handed you?

22 A Yes. 22 A Okay.

23 Q Okay. And you had reviewed those with Mr. Nitti. 23 Q You see it's addressed to Bryan Pedro?

24 right? 24 A Yes.

1 Q It says: To Bryan Pedro, slash, file? 1 A Okay.

2 A Yes. 2 Q Is that true?

3 Q And it's from Richard Mastronado? 3 A That's what the paper says.

4 A That's what it indicates, yes. 4 Q And Mr. Pedro and Mr. Mastronado and Mr. Barberis were
(

5 Q Okay. And Mr. Mastronado and Mr. Pedro — strike that. 5 all involved in the Rhodes case, correct?

6 6 A Mr. Pedro and Mr. Mastronado. yes.

7 And it's dated 2002, correct? 7 Q Okay. Thank you. t '
8 A Yes. 8 MS. PINKHAM: Your Honor. I would move this

9 Q Okay. And if you could go back to the excess claim 9 collection of documents into evidence.

in
i;

10 summary forms. 10 MR. COHEN: I object. There's no indication

11 A Okay. 11 that it had any relevance to the number Ms. Kelly or

12 Q You'll see that the handling technician is identified 12 anyone else put on the Rhodes case. I don't think the

13 as Rich Mastronado and the department head is Andy 13 case is factually similar at all. either.
1

14 Barberis? 14 THE COURT: I have no idea what they are. So

15 A Which am I looking at? 15 what are they?

16 Q At the excess claim summary, at the very bottom, there 16 MR. COHEN: It's the Oliveira documents that 1

17 is claim office location, Water Street — 17

1
you asked us -- |

1i ;

i:
18 A On the first excess claim summary? 18 THE COURT: I'm sorry?

19 Q Actually on the first executive one it just identifies 19 MR. COHEN: The Oliveira case docviments. that

20 Mr. Mastronado as the technician, correct? On the 20 case in Rhode Island that you ordered us to produce on j

21 second page? 21 the first day of trial. It was a quadriplegia case in ^
22 A Okay, yes. 22 Rhode Island.

23 Q And then the ones thereafter refer to both Mr. 23 THE COURT: No. we're not going to be j
24 Mastronado and Mr. Barberis? 24 admitting Oliveira documents in -- j



1 MS. PINKHAM: Your Honor, may I be heard?

2 THE COURT: — unless they were seen before

3 they made this offer or were considered by it.

4 MS. PINKHAM; May I be heard, your Honor?

5 THE COURT: You may be.

6 MS. PINKHAM: Thank you.

1 Your Honor, I believe I have just

8 authenticated all of the documents that I am offering

9 into evidence. I am offering these documents through

10 Ms. Kelly because we were informed last week that AIG

11 is not going to produce Mr. Mastronado at trial As

12 they are authentic documents and they include summaries

13 of activities taken, in a different case admittedly,

14 but knowledge of three of the other individuals,

15 including supervisors and upper-level management in the

16 Rhodes case, I believe they are admissible and they go

17 to the issue of good faith.

18 THE COURT: Well, the motion is denied. They

19 may be marked, but unless there is evidence that with

20 respect to this case there was active consideration or

21 comparison with Oliveira, I will not admit them. I

22 mentioned that they could be used to impeach the

23 experts as to their opinion, but she's not an expert

24 witness and is testifying as to what she did and not

1 Liability was not an issue in that case. The

2 only matter was damages presented to the jury.

3 Mr. Mastronado, with the approval of Mr.

4 Barberis, subsequently settled the Oliveira case for

5 $15 million in January of 2003, the point in time in

6 which Ms. Kelly had already been working on the Rhodes

7 claim in the north unit where Mr. Mastronado, Mr.

8 Pedro, and Mr. Barberis worked either in 2003 or 2004,

9 during the time period in which the Rhodes claim was

10 pending, Mr. Barberis in fact approved the settlement

11 in the Oliveira case, just as he did in the Rhodes

12 case. And that's my offer of proof, your Honor.

13 THE COURT: Okay, it is so noted. Let us

14 proceed

15

16 (Exhibit N for I.D., marked; Letter dated

17 2/6/07 from Attorney Cohen, including attached

18 documents.)

19

20 MS. PINKHAM: Your Honor, if I could ask a

21 clarifying question. As to the documents that have

22 been marked as N for I.D., I would like to move

23 separately to admit the letter from defense counsel as

24 an admission of AIG.

1 offering her opinion as to their reasonableness.

2 So you may mark them for I.D., but they are

3 not coming in.

4 MS. PINKHAM: Would you like me to make an

5 offer of proof now, your Honor, or should I submit it

6 in writing?

7 THE COURT: You may make a short offer of

8 proof, but remember you only have an hour with her and

9 you've used about 25 minutes. So it's a question of

10 how you wish to use your time.

11 MS. PINKHAM: Your Honor, I would make an

12 offer of proof that in 2002, Richard Mastronado was the

13 claims adjuster on the Oliveira case pending in Rhode

14 Island and that Mr. Mastronado thereafter became a

15 supervisor on the Rhodes case.

16 Mr. Mastronado was aware of a case in Rhode

17 Island, the Oliveira case, that went to trial in August

18 of 2002. A jury returned a verdict of $18.9 million in

19 the Oliveira case in August of 2002. Ms. Oliveira was

20 seated in a stopped vehicle that was parked in

21 Providence. She was rear-ended and suffered

22 catastrophic injuries, including paralysis from the

23 waist down. With interest, that judgment was worth $28

24 million in August of 2002.

1 THE COURT: The letter from defense counsel

2 — the issue is not — as an admission as to what?

3 MS. PINKHAM; That AIG produced documents

4 from the Oliveira case.

5 MR. COHEN: But the court ordered us to

6 produce them and we did. What's it an admission of?

7 THE COURT; I don't think it constitutes an

8 admission. They say what they say. So let's move on.

9 MS. PINKHAM: Your Honor, at this point in

10 time I'm going to offer evidence from Ms. Kelly's

11 videotaped deposition. As before, these are offered as

12 vicarious admissions of AIG.

13 MR. COHEN: We haven't had a chance — we

14 haven't shown what

15 the COURT: And which pages are you planning

16 to —

17 MS. PINKHAM: Your Honor, I'm distributing a

18 copy of the testimony and all the references to the

19 transcript to counsel.

20 MR. COHEN: There are 11 excerpts from the

21 deposition, so I'd like to read the deposition and make

22 sure that nothing is being redacted or omitted that's

23 part of these questions and answers.

24 MS. PINKHAM: Your Honor, I can represent to



1 the court that what is being shown are complete

2 questions and conqjlete answers.

3 THE COURT; Okay. And is it your intent to

4 follow up on these or simply to play them?

5 MS. PINKHAM: I will have follow-up, your

6 Honor, yes.

7 THE COURT: Sorry?

8 MS. PINKHAM: Are you asking whether I intend

9 to follow up on them?

10 THE COURT: Right, with questions of the

11 witness live.

12 MS. PINKHAM: On the topics, generally.

13 THE COURT: All right. Why don't you play —

14 on each one you plan to make reference to, you can hear

15 it and then you can ask questions with regard to it

16 before we go on to the next one, otherwise it becomes a

17 bit confusing. All right.

18 MS. PINKHAM: Your Honor, I'm not sure what

19 you just asked me to do.

20 THE COURT: I don't want you to play five

21 minutes of testimony and then go back and begin to sort

22 through what statement one was versus statement two.

23 So the way you would otherwise do it was:

24 Did you appear at deposition and did you say X? Am I

1 court's indulgence that I be allowed more time to

2 cross-examine Ms. Kelly.

3 THE COURT: Well, we'll see. You may get a

4 little more time, but on Day 12 or -- no. more than

5 that -- Day 14 of a trial that was supposed to last 10

6 days, you can expect that you're not going to get much

7 leeway, unless you tell me this is the last day of

8 trial, which I don't think you will be. So you are

9 already well above the expectation of what you had said

10 I would be expending for trial. So let's move quickly.

11 MR. COHEN: Am I going to have time to look

12 at the transcript or are we going to just play these?

13 THE COURT: We can go through the first one

14 and then we'll stop until you have a chance to find the

15 page number.

16 MR. COHEN: Okay. I don't have any objection

17 to first one.

18 THE COURT: Okay, you may proceed.

19 MS. PINKHAM: Your Honor, just so the record

20 is clear, I am reading from page 60 — the video will

21 display testimony from page 60, lines 10 through 19.

22 Page 109, line 10 through 110, through line

23 7.

24 Page 67, line 7 through 67, line 14.

1 reading it correctly? Yes. And then you ask questions

2 about that particular statement.

3 MS. PINKHAM: Your Honor, that's not my

4 intent. That's not how I'm going to finish the cross-

5 examination.

6 THE COURT: Well again, I'll let you do it,

7 but remember, your sheet says you have an hour with

8 her. Barring anything unusual I would expect that

9 would be adhered to and you've already got a half-hour.

10

11 MR. COHEN: Can I have three minutes to

12 compare the excerpts to the transcript, your Honor?

13 THE COURT: Well, you can grab her deposition

14 and see to what extent they're reflected —

15 MR. COHEN: That's what I want to do.

16 THE COURT: Yes.

17 MR. COHEN: I mean, there are 11 of them, so

18 it's going to take a couple of minutes for me to look

19 at them.

20 MS. PINKHAM: Your Honor, if I may, on the

21 cross-examination time, since AIG is not bringing Mr.

22 Mastronado to testify, there are areas that I had

23 planned obviously to get into with Mr. Mastronado, but

24 since AIG decided to not call him, I would ask the

1 Page 150, line 14 through 150, line 16.

2 140, line 8 through 140, line 10.

3 146, line 12 through 147, line 3.

4 148, line 4 through 149, line 3.

5 149, line 13 through 149, line 18.

6 113, line 4 through 113, line 8.

7 117, line 12 through 117, line 17.

8 And 153, line 3 through 153, line 10.

9 THE COURT: All right, let's proceed, but

10 remember, I can read it a lot faster th£m you can show

11 it, so let's move on.

12 MR. ZELLE: I'm just trying to follow, you're

13 just showing the first entry now? Is that right?

14 MS. PINKHAM: Yes.

15 THE COURT: You can show the first entry and

16 then you can move on and gather the others. As I say,

17 I think this is a very poor use of your time, but you

18 may proceed.

19

20 [Videotaped deposition plays]

21 Q Did you look at the hard copy of the claims file

22 at any point after January of 2003 when you sent

23 Mr. Chaney the letter that was marked as Esdiibit

24 2?

\im!\

j



1 A I was the supervisor, so I came back as the

2 supervisor of this claim, so I would have seen

3 portions — I may have seen document^ in the file.

4 I don't think I read the whole file when I was

5 the supervisor but I would have seen portions of

6 it, I assume.

7 [Videotaped deposition is interrupted]

8 MR. COHEN: I've perused seven — or six of

9 them already and I don't have any problem with the

10 first six. So if you give me another minute or two

11 I'll probably be able to look at them and maybe they

12 can just play the whole thing if they want and save us

13 some time.

14 (Pause.)

15 [Videotaped deposition resumes playing)

16 Q Okay. And so when you took over the case in April

17 of 2004, took over supervising, what' your memory

18 of what AIG had determined as to the liability of

19 the defendants and the personal injury action?

20 A There was a question in liability of the tree

21 service and their portion of liability.

22 Q And what had been determined for the other four

23 defendants in the case?

24 A Well, Mr. Zalewski, who was the driver of the

1 (Pause.)

2 THE COURT: All right.

3 MR. COHEN: I've read them all. I have no

4 objection you can play them all.

5 THE COURT: Okay.

6 [Videotaped deposition resumes playing)

7 Q Had you reviewed the excess claim notes when you

8 came back?

9 A No.

10 Q What information was in the file as of June 2004?

11 A I couldn't tell you.

12 Q What information was available to Mr. Nitti for

13 him to evaluate damages?

14 A I don't know what was in the file at the time.

15 Q Have you ever seen the demand package that the

16 plaintiffs serve*? in August of 2003?

17 A I don't know if I saw it. Was that the $19

18 million demand?

19 Q No, it was a $16.5 million demand.

20 A I don't remember if I — I knew that there was a

21 demand package, I knew that there was a demand,

22 but I don't recall whether I specifically saw it

23 or not.

24 Q Okay.

1 truck, we thought liability was unfavorable as to

2 him.

3 Q What does that mean when it's — to be

4 unfavorable?

5 A A finding of — that he was liable.

6 Q Okay. And the how did that impact the other

7 defendants?

8 A It doesn't really impact the other defendants

9 except that if he's an insured on the policy and

10 he's the tortfeasor and he's going to be found

11 liable, whether or not everybody else is liable,

12 too, is not all the relevant in my opinion.

13 Q Do you have any memory of reviewing the claim file

14 for the Rhodes case?

15 A I doubt I reviewed the entire claim file for the

16 Rhodes case.

17 Q And why, why do you doubt that?

18 A Because I was supervising 240 claims, so it seems

19 unlikely that I would have reviewed the entire

20 file for the Rhodes case.

21 [Videotaped deposition is interrupted]

22 MR. COHEN: No, I said once I read them you

23 can play them all. So give me a minute and I'll read

24 them all.
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I may have just discussed it.

Sure. Did you ever see any part of a video that

was included as part of the demand?

No.

Were you aware that there liad been paper discovery

ongoing throughout 2003?

No.

Do you have any )cnowledge of — from what source

Mr. Nitti obtained the total of medical bills?

No.

You don't know from what source he obtained the

total of out-of-pocket expenses?

No.

From what he obtained the total under "future

medicals"?

No.

What about future episodic costs?

No.

Future potential complications?

No.

Household services?

No.

Were you aware that all of those — all that

information was summarized in the demand package



1 that was served by the plaintiffs in August of 1 insured to mediate the case.

2- 2003? 2 Q And isn't it true —

3 A No. 3 A There was a trial date coming up.

4 Q Have you reviewed the defense expert's life-care 4 [End of videotaped deposition.]

5 plan? 5 i

6 A I don't remember. 6 (By Ms. Pinkham)

7 Q Were you aware that it was conpleted in 2003? 7 Q Ms. Kelly, can you turn to Exhibit 38, please, in

8 A No. 8 plaintiffs Volume No. 1.

9 Q At some point in time did you yourself value the 9 A Exhibit 38, okay.

10 case? 10 Q You've seen this letter before haven't you, Ms. Kelly?

11 A Yes. 11 A Yes.

12 Q And what did you value the case at? 12 Q Okay. You supervised Mr. Maturine at the time he sent
<

13 A 475. 13 this letter to Attorney Bartell?

14 0 During the meeting that you had with Mr. Nitti, 14 A I believe so, yes.

15 did he inform you that he valued the case at $6 15 Q Okay. Do you see the first sentence, it says that l'

16 million? 16 Richard Mastronado had asked Mr. Maturine to respond to

17 A I know his valuation was different than mine. 17 Mr. Bartell's May 17, 2004, letter?

18 higher than mine, but I don't remember 18 A Okay.

19 specifically what the number was. 19 Q Had you ever reviewed that letter?

20 Q And why did AIG agree to mediate? 20 A I don't remember.

21 A We had a timetable that we wanted to operate on 21 Q Okay.

22 that we thought was the better timetable. That 22 A He said that was part of the claim file. I may have.

23 didn't seem to be an option that we were going to 23 Q Well, if you could turn to Exhibit 84 for me, please.

24 have. So there was a lot of pressure from the 24 A Is that the other binder?

111 • 112

•' :

1 0 That is in the plaintiffs' Volume 3. 1 (By Ms. Pinkham)
i

2 A Volume 3. I don't Icnow if I have Volume 3. Oh, I 2 Q Well, you actually helped edit it, didn't you, Ms.
< . .

3 apologize. I do. 3 Kelly?

4 Q You know what, I think I gave you the wrong number. 4 A Are you talking about Mr. Maturine's letter?

5 Let me just check. 5 Q Yes.

6 A Okay. 6 A I don't know if I helped edit — I'm sorry, I thought jf^
7

8

THE COURT: So which number?

MS. PINKHAM: 84.

7

8

you were talking about the May 17th, not Mr. Maturine.

That's what's confusing me.

9 (By Ms. Pinkham) 9 Q Okay. You helped edit the May 19 letter that Mr.

!'10 Q If you could turn to page 14 for me, Ms. Kelly. 10 Maturine prepared, didn't you?

11 A All right. 11 A I may have. I really don't remember.

12 Q You'll see there's an item dated — excuse me -- 12 Q Okay. And if the privilege log indicates that there

13 numbered 154. It's a May 17, 2004 letter from Anthony 13 are some handwritten notes from you on the letter?

14 Bartell to Rich Mastronado. 14 A Well, then. I certainly did.

15 A A letter from -- okay. 15 0 Does the second paragraph of Exhibit 38, specifically

16 Q Does that refresh your memory as to whether Mr. 16 the last sentence: We are at a loss to perceive the

17 Bartell's May 17, 2004 letter was in the file? 17 purpose of your letter in that we do not recognize any
,

18 MR. COHEN: Does the privilege letter refresh 18 conflict between the interests of —

19 her recollection? I object. 19 A I apologize. I don't mean to interrupt you. I'm not

20 THE COURT: Overruled. She can answer. 20 sure where you're at.

21 A Whether it was in the file? I assume it was in the 21 Q Exhibit 38.

22 file. I don't remember specifically. 1 thought you 22 A Okay

23 asked me whether I read it and I just don't remember 23 Q The second paragraph that begins "American I
24 whether I did or I didn't. 24 International Group," the last sentence. |



1 A is the claims administrator." That one? 1 National Union."

2 Q Yes. The last sentence of that paragraph. 2 A Yes, I see.

3 A I'm wi th you. 3 Q The last sentence of that paragraph says: To rectify

4 Q (Reading): We are at a loss to perceive the purpose of 4 the latter point. National Union has retained a

5 your letter in that we do not recognize any conflict 5 physiatrist whose testimony at trial could only help to

6 between the interests of National Union and BMCA. 6 mitigate damages. Correct?

7 Do you recall that Mr. Bartell raised an 7 A That's what the letter says, yes.

8 issue with there being a conflict of interest? 8 Q So that by May of 2004, National Union, through AIG,

9 A No. A conflict of interest? 9 had already retained its own physiatrist, correct?

10 Q Yes. 10 A We were going to have the IME.

11 A No. I remember that there was an issue with the 11 Q Sure. And that was why you had retained a physiatrist.

12 insured in terms of wanting to adjourn the trial date 12 A Yes.

13 and that there was — we had discussions with them 13 Q And you testified that you thought it was a good idea

14 about the discoveiry that we wanted and that we thought 14 for AIG to have its own expert available because you

15 it was necessary to document our requests for same 15 never know what the plaintiffs' experts are going to

16 through motion practice. 16 testify to at trial, so you want to have someone there

17 Q But in any event, we can't tell because Mr. Bartell's 17 to respond to whatever their testimony is?

18 letter was not produced in this case to the plaintiffs. 18 A Well, also it's an adversarial process, too. I wanted

19 right? 19 to have a physician who I knew was unconnected with the

20 A I don't know. 20 plaintiff to provide an evaluation of her condition.

21 Q Okay. Could you turn to the second page of Exhibit 38, 21 Q And you testified in your deposition that you wanted to

22 please? 22 have another expert because you never knew what

23 A Okay. 23 plaintiffs' experts were going to testify to at the

24 Q And the middle paragraph, that begins "Therefore, 24 time of trial, correct?

1 A My general philosophy. That's part of my general

2 philosophy for why you should have an IME on cases.

3 Q Sure. But in the Rhodes case, you actually already

4 knew what the plaintiffs' experts were going to testify

5 to, didn't you. Ms. Kelly?

6 MR. COHEN: Objection. It doesn't specify as

1 to what time we're talking about.

8 A Well, in Jcnew in May —

9 THE COURT: Wait. Wait. There's an

10 objection.

11 THE WITNESS: I'm sorry.

12 THE COURT: What time frame are you referring

13 to? She knew as of when?

14 Q As of May of 2004.

15 A In May of 2004, depositions had taken place with their

16 treating physicians. But, again, that doesn't — if

17 you go to court and the treating physician gets up on

18 the stand or the expert gets up on the stand and they

19 say: This is an example and I think this is going to

20 result in ultimately an amputation to the leg, and then

21 my counsel gets up and says: Well, doctor, you didn't

22 say that in your report, did you? No, I didn't.

23 Okay. So that's a matter of cross-

24 examination for the record. If the jury then

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

believes, okay, well, it wasn't in his report, but it's

coming in before the jury and this leg is going to be

amputated, and I don't have a physician who's going to

come in and say: In my professional medical opinion,

this isn't going to result in an anq>utation, and then

the verdict comes back consistent with a case that's an

amputation as opposed to an infection that's going to

get cured and my record goes up on appeal, and the

judges in the appeal, they look and they say, well, you

don't have any medical evidence that isn't going to be

the condition, all you have is the plaintiff's

testimony, which the jury could choose to believe or

disbelieve.

Okay.

That's the philosophy.

Sure. And there was no risk of there being any

testimony about an amputation in the Rhodes case.

Oh, no, no. That was an example.

Okay. And you knew by May 19 what the plaintiffs'

experts were going to testify to because their

depositions had already been conducted, right?

Yes. The physicians were deposed in May.

And in fact, you got deposition summaries from

Campbell, Campbell, Edwards & Conroy, didn't you?



1 A There were reports about -- I knew — I had the 1 Q And those were dated in reverse order. May 14, 13 and

2 substance of their conversation, so there must have 2 12 of 2004?

3 been reports. 3 A So this document indicates, yes.

4 Q And those were before the May 19 letter that's been 4 Q And you testified on direct about your familiarity with

5 marked as Exhibit 38, weren't they? 5 some of the testimony that was given during the

6 A When those reports came in or when Mr. Maturine knew 6 depositions of Mrs. Rhodes' treating physicians.

7 that, I couldn't say. 7 correct?

8 Q Could you turn back to Exhibit 84 for me, please? 8 A Yes.

9 A Is that the privilege log again? 9 Q And you recall that Dr. Roaf was the physiatrist who

10 Q Yes. 10 had been treating Mrs. Rhodes?

11 A Okay. 11 A Yes.

12 Q If you could turn to page 5 for me, please. 12 Q And Dr. Roaf was deposed?

13 A All right. 13 A Yes.

14 Q And item number 120 at the bottom of page 1'— excuse 14 Q And you received a deposition summary of that, right?

15 me— at the bottom of page 5 is an e-mail dated May 14, 15 A Again, as I said, presumably.

16 2004 from William Conroy to Martin Maturine at AIG? 16 Q Or AIG did, to be fair.

17 A That's what it indicates. 17 A Yes.

18 Q And if you could turn to page 5 for me, please? 18 Q And you testified that you had relied on some of the

19 A I'm on page 5. 19 testimony in the depositions of the treating physicians

20 Q I'm sorry, page 6, item number 122. 20 regarding a discussion of divorce as a basis for why —

21 A Okay. 21 well, strike that.

22 Q And item number 124, those are also deposition 22 You were familiar there was some discussion

23 summaries of plaintiff's treating physicians? 23 of divorce in the depositions?

24 A Yes. 24 A I don't believe it was Roaf. I believe it was her

1 treating physician from prior to the accident who had

2 given that testimony.

3 Q Well, in fact, you weren't aware that there was

4 testimony in there from Dr Roaf?

5 A I don't remember.

6 Q Ms. Kelly, I just handed you the deposition transcript

7 for Dr. Roaf, and I would ask you to turn to page 140.

8 A Just give me one sec to get rid of this.

9 Q Sure.

10 A Okay.

11 Q And starting with the examination of Mr. Knight --

12 MR. COHEa^: Your Honor, I'm going to object,

13 because there's no foundation that she reviewed the

14 deposition itself. All she said was she got an e-mail

15 from counsel about the deposition. I'm not sure what

16 this is being used for.

17 THE COURT: Well, are you seeking to offer it

18 to show that she reviewed it or that she did not review

19 it and should have?

20 MS. PINKHAM: Your Honor, I'm solely seeking

21 to follow up on the witness's testimony about the

22 reference to divorce in the deposition transcripts, and

23 I believe that this is relevant evidence and I have a

24 right to cross-examine on it.

1
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THE COURT: All right. You may proceed.

(By Ms. Pinkham)

Q Ms. Kelly, were you aware that Mr. Knight was enployed

at Morrison, Mahoney & Miller?

A No.

Q Were you aware that Morrison, Mahoney fit Miller

represented Zalewski and Driver Logistics Services?

A I knew that they were in the case.

Q I'll read it and you read along to make sure I read it

correctly.

A If you'd like.

Q Starting at page 140, Mr. Knight's question:

"You discussed some conversations where the

topic of divorce came up shortly after the accident; is

that right?

"Answer: Yes.

"I think you also testified that those

discussions have not continued since the early period

of time; is that right?

"Answer: No, they haven't to me. She has

seemed very happy actually with her marriage.

"Question: Okay. And you testified that the

divorce rate in individuals with paraplegia is high?

•Answer: Very high.

((!^

•



1 "Question; So to the extent that there were

2 conversations that you had with Mr. or Mrs. Rhodes

3 relative to divorce after the accident, that was not

4 uncommon?

5 "Answer: That's correct.

6 "Question: I think you've describe Mr.

7 Rhodes as a very supportive husband?

8 "Answer: Yes.

9 "Question: And from your vantage point, it

10 appears that their relationship is strong today?

11 "Answer: I didn't say that. I said that she

12 has said she's very happy with him being supportive, et

13 cetera. He has come in with her, and when he comes in,

14 I have been worried about him. I'm not his doctor.

15 The man looks incredibly stressed out. He looks to me

16 as if he has gained weight. He just looks haggard. He

17 looks tired. He looks stressed. I mean, I worry about

18 him. I'm not even his doctor. I don't know. I mean,

19 I don't know that they're -- I can't comment on their

20 marriage. She says that she feels very grateful to

21 have someone who is as attentive as he is. He looks

22 like he is under an incredible amount of stress. She

23 cries during the visits and things like that, that

24 sometimes when we talk about various issues that come

1 early on during the stay. It is very common, even in

2 people that haven't had spinal cord injuries but have

3 gone through a very long hospital stay or very

4 difficult hospital stay. So I think that what was

5 happening at that point, my impression was that they

6 were — it was just very stressful. It was just sort

7 of letting loose, I think, of the emotions after that.

8 "That was my inpression of it. Same with the

9 parent thing that was happening, I tried to stay out of

10 it."

11 MR. COHEN; Your Honor, I'm going to

12 object to the extent that the deposition

13 referred to matters which weren't the subject of

14 the testimony. Dr. Roaf could have come in and

15 testified to all this, I imagine, if it was felt

16 relevant. I'm not sure why we're wasting our

17 time on this.

18 THE COURT; All right, well --

19 MS. SACKETT; Your Honor, we, in fact,

20 move to strike.

21 THE COURT; Well, the move to strike is

22 denied. I'm waiting for the question to see how

23 it will fit in and I will consider whether it

24 plays any role, but you may proceed.

1 up, not the last visit. When she had decubitus and she

2 had to be stuck in bed for months, she would be crying.

3 "I don't know if I can comment on how strong

4 their marriage is at this point in time.

5 "Question: After the accident, there was

6 enough of a comfort level for the topic of divorce to

7 be brought to your attention by the Rhodeses, correct?

8 "Answer; Enough of a comfort level?

9 "Question: They were comfortable discussing

10 that with you.

11 "Answer: Yes.

12 "Question: They haven't discussed it with

13 you since that time?

14 "I think what was happening at that time was

15 not that they were particularly comfortable with me,

16 although maybe they were. My impression of what was

17 happening is that they were incredibly, incredibly

18 stressed. You see this actually frequently at the

19 rehab. When people come through the acute care

20 hospital and they have been through this incredible

21 trauma, the family, during the stay at the acute care

22 hospital, they're all focused on getting the person

23 through that and not having them die. Then they get to

24 rehab and it gets very emotional and chaotic and upset

1 (By Ms. Pinkham)

2 Q Ms. Kelly, did you have an understanding that

3 that was the testimony that Mrs. Rhodes'

4 treating physician had provided during the

5 depositions that were attended by Campbell,

6 Campbell, Edwards & Conroy?

7 A When I was discussing divorce with you, I was

8 talking about pre-accident, that they were

9 sleeping in separate bedrooms and discussing

10 divorce prior to the incident.

11 Q And it was your understanding that the reference

12 to sleeping in separate bedrooms came from the

13 depositions of the treating physicians?

14 A I believe it's the physician who was her family

15 physician who treated her from before the

16 accident and after the accident, not the

17 physiatrist from after.

18 Q Can you turn to Exhibit 12 for me, Ms. Kelly,

19 that's in Binder No. 1, plaintiffs' Volume No.

20 1.

21 A I'm sorry, which number? I apologize.

22 Q Number 12.

23 MR. COHEN; I don't have that in my

24 binder, number 12. Hang on for a second.



1 Okay. Go ahead. 1 Q And the second sentence indicates:

2 (By Ms. Pinkham) 2 (Reading): Also, Mr. Rhodes indicated

3 Q Ms. Kelly, this is a letter from Morris, Mahoney 3 that at approximately the same time the couple

4 & Miller to Crawford; is it not? 4 began sleeping in separate bedrooms, which they

5 A It appears to be. I don't think I've ever seen 5 continued to do up until the time of the ! ;
6 this before. 6 accident. Mr. Rhodes did offer an explanation

7 Q Okay." If you could turn to -- actually turn to 7 as to the different bedrooms in that he

8 the second page, you'll see it references 8 apparently developed a significant snoring
pn

9 deposition of Harold Rhodes? 9 problem. We obtained the information concerning

10 A Yes, I see that. 10 where he had surgery to correct the snoring

11 Q Do you see that in the middle? And there's 11 problem and will subpoena that record in order iiwr

12 something that's been redacted. And then if we 12 to verify his testimony. i

13 go on to the third page. 13 Does that refresh your recollection of the

14 A Yes . 14 source of the testimony that you were relying on

15 Q Below the part that's been redacted. 15 evaluating the case? j,
16 A I accidentally tore the staple on this, I'm 16 A No. I don't know that I've ever seen this

17 sorry. 17 document before. And I don't know if snoring

18 Q We'll fix it. 18 leads to divorce, but.

19 A Thank you. Sorry, go ahead. 19 MS. PINKHAM: I'd move to strike that

20 Q The second paragraph, after the redacted 20 last part, your Honor.

21 section 21 THE COURT: Well, it's a question we

22 A 'In any event"? 22 all ask, but I'm not sure it's appropriate for
,

23 Q Yes . 23 this case.

24 A Okay. 24 (By Ms. Pinkham)

1 Q Now, Ms. Kelly, you understood that after the 1

2 accident Mrs. Rhodes was hospitalized for some 2

3 period of time; did you not? 3

4 A Yes. > 4

5 Q Okay. And you understood that there were a 5

6 number of medical records produced in the case? 6

7 A Presumably. 7

8 Q Okay. Had you ever asked to review them? 8

9 A Did I review the medical records in this case? 9

10 No. 10

11 Q Did you ever ask? 11

12 A To review the medical records in the case? 12

13 0 Sure. 13

14 A When I was the claims handler, I asked for 14

15 medical records. I would have reviewed them as 15

16 the claims handler. As the supervisor, I would 16

17 most likely not have independently reviewed the 17

18 entire medical records. If there was something 18

19 in particular I wanted to see, I certainly could 19

20 have asked. 20

21 Q Okay. If you could turn to Exhibit 10 for me 21

22 please? 22

23 A In which volume am I in? 23

24 Q It's a stand-alone binder. 24

How thick is it? Can you show it to me?

THE COURT: Well, this might be a

perfect juncture for us to break for the day.

We shall reconvene tomorrow at nine. Tomorrow

is Wednesday, so we'll see you back here at

nine.

MR. COHEN: Your Honor, could I just

address one scheduling point.

THE COURT: Yes.

MR. COHEN: Mr. Todd is going to be our

last witness and he is not available tomorrow.

He is going to come on Thursday. Mr. Maser, who

his Zurich's witness, is coming in --

THE COURT: I'm sorry he's not

available -- tomorrow is Wednesday, yes --

MR. COHEN: Mr. Maser is going to be

testifying tomorrow. I'm not sure how long Ms.

Pinkham has with Ms. Kelly, but I guess it's

possible that we'll end before the end of the

day tomorrow and we'll have some down time

before we get to Mr. Todd. I just want to tell

you that's our situation.

THE COURT: Well, you still have Mr.

Pritzker.



1 MR. COHEN: We haven't decided whether

2 we're going to call Mr. Pritzker. We understand

3 that he's entitled to testify on direct as to

4 the reasonableness of the costs, and I assume

5 he'll be testifying tomorrow as well. If we do,

6 it will be very short.

7 MR. PRITZKER: Your Honor, if there is

8 no time for that, we're happy to supply that by

9 affidavit form, because it's just a

10- reasonableness opinion.

11 THE COURT: Well, they are entitled --

12 MR. COHEN: It sounds like there is

13 going to be time for it, so.

14 THE COURT: They are entitled to cross-

15 examination. Okay. Well, Maser says five

16 hours.

17 MR. COHEN: Things are moving more --

18 MR. VARGA: It's not five hours for

19 Zurich, your Honor. I can assure of that. I

20 would expect to be --

21 THE COURT: In any event, it doesn't

22 sound like there's going to be much time. If

23 there's a great deal of time, then we may

24 consider whether or not we can get Mr,

1 addressing it on a directed verdict standard.

2 So better to use the time to complete the case

3 and then decide it based on the totality of the

4 evidence as opposed to directed verdict

5 standard.

6 Okay. See you back tomorrow.

7 (Hearing ended at 1:03 p.m.)
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(Hearing adjourned at 1:03 a.m.)

1 Pritzker's testimony resolved so that all we

2 have left is Mr. Todd's.

3 MR. COHEN: That's fine by us.

4 THE COURT: My suggestion was, your

5 Honor, if they don't intend to call me to cross-

6 examine, then I would be happy to submit an

7 affidavit. I'm not trying to avoid having to

8 answer to cross-examination.

9 THE COURT: Well, you can confer with

10 them. If they don't wish to cross-examine you

11 and all that I'd be hearing is your direct

12 testimony

13 MR. COHEN: Well, we'd like the

14 opportunity to cross-examine him on the cost

15 issue. The question is, are we going to cross-

16 examine him on anything else?

17 I assume we're going to be filing our

18 motion for directed finding after Mr. Pritzker

19 and Ms. Kelly are done, so that may take a

20 little more time also.

21 THE COURT; I doubt it. It doesn't

22 take long to file, but given how close we are to

23 the close of the case, there's no serious risk

24 we are going to spend a great deal of time

CERTIFICATE

I, Paula Pietrella and Faye LeRoux, Court

Reporters, do hereby certify that the foregoing

transcript. Pages 1 through 130 . is a

complete, true and accurate transcription of the

above-referenced case.

Paula Pietrella

Faye LeRoux



Pages: 189

COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, SS.
SUCV2005-1360

SUPERIOR COURT DEPARTMENT

OF THE TRIAL COURT

MARCIA RHODES, HAROLD RHODES, INDIVIDUALLY,
HAROLD RHODES, ON BEHALF OF HIS MINOR CHILD
AND NEXT FRIEND, REBECCA RHODES,

Plaintiffs,

VS.

AIG DOMESTIC CLAIMS, INC. f/k/a AIG TECHNICAL
SERVICES, INC., NATIONAL UNION FIRE INSURANCE
COMPANY OF PITTSBURGH, PA., and ZURICH
AMERICAN INSURANCE COMPANY,

Defendants,

JURY-WAIVED TRIAL - DAY 15

APPEARANCES

BEFORE: GANTS, J.
BOSTON, MASSACHUSETTS
MARCH 14, 2007

PAULA PIETRELLA

FAYE LEROUX

BROWN RUDNICK

M. Frederick Pritzker
Daniel J. Brown

Margaret M. Pinkham
Attorneys At Law
One Financial Center
Boston, MA 02111

FOR: The Plaintiffs Marcia Rhodes, et al.

ROBINSON & COLE, LLP
Gregory P. Varga
Elizabeth C. Sackett

Stephen Goldman
Attorneys At Law
1 Boston Place
Boston, MA 02108

FOR: The Defendant Zurich American Insurance
Company

ZELLE McDONOUGH, LL

Anthony Zelle
Brian McDonough
Attorneys At Law
4 Longfellow Place,
Boston, MA 02114

FOR: The Defendants AIG Domestic Claims and
National Union Fire Insurance Company

THE McCORMACK FIRM, LLC
Mark E. Cohen

Robert MaseIek
Attorneys At Law
1 International Place

Boston, MA 02110

FOR; The Defendants AIG Domestic Claims and
National Onion Fire Insurance Company

Court Reporters



WITNESS DIRECT CROSi

Tracey Kelly (Resumed)

(By Mr. Cohen)
(By Ms. Pinkham) 5
(By Ms. Sackett) 71

1 PROCEEDINGS

2 (In court at 9:09 a.m.)

RECROSS
3 THE COURT OFFICER: Court is in session; you

4 may be seated.

5 THE COURT: Good rooming.

72 6 Ms. Kelly is up, day three, but I think we're

7 going to get her back to her office by tomorrow. i

8 THE WITNESS: Thank you.

182 9 THE COURT: All right. I think I'm nearly

10 certain of it.

11 So, Ms. Pinkham, you may proceed.

12 MS. PINKHAM: Thank you, your Honor.

PAGE 13 Your Honor, before I begin, I would like to

5 14 introduce as exhibits the references to Ms. Kelly's

5 15 deposition transcript and the video testimony that was

16 16 shown yesterday. They've already been provided to

40 17 counsel.

18 THE COURT: Let me hear from counsel. Any

60
19 objection?

20 MR. COHEN: We don't object, your Honor.

58
21 MR. VARGA: No objection.

22 THE COURT: All right. Then they may come

23 in. They are related, so we're not going to --

24 MS. PINKHAM; We had done A and B last time.

Karl Maser

(By Mr. Varga) 74
(By Mr. McDonough) 151
(By Mr. Pritzker) 162

EXHIBITS

NO. DESCRIPTION

93 Deposition Testimony of Tracey Kelly

93A DVD of Deposition

94 Emergency Motion

40 Letter from Mr. Bartell to Mr. Maturine
dated May 21, 2004

95 Reserve/Autonomy Increase Request

FOR I.D.

O Copy of Boston Herald Article

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

your Honor, with Satriano.

THE COURT; Right. So are we on 93?

THE COURT REPORTER: 93.

THE COURT: All right. An ironic number. We

will have 93, which will be the deposition transcripts,

and 93A will be the video.

(Exhibit No. 93, marked; Deposition

Transcript of Tracey Kelly.)

(Exhibit No. 93A; marked, DVD of Deposition.)

MR. VARGA: Your Honor, we don't expect to

get to 176D, just to be clear.

THE COURT: What's the highest number for

Zurich? I don't know.

All right. Okay, enough fun. Now we'll get

back to work. Go ahead.

TRACEY KELLY. (Resumed).

CROSS- EXAMINATION BY MS. PINKHAM (Continued):

Q Good rooming, Ms. Kelly.

A Good rooming.

Q Ms. Kelly, when you were deposed, you testified that

there was no standard at AIG that governed the manner

1 in which it could accept tenders of policy limits. Do

2 you recall that testimony? i

3 A I remember a discussion about there was a difference

4 between tendering the policy and tendering the limits,

5 and we had some discussion back and forth on that.

6 Q Right. And you testified that if a primary called you '

7 up and said, hey, Tracey, here's $2 million of ray

8 money, you understood that you were free to use that

9 money to make a settlement offer, right? |

10 A Yes.

11 Q And there was no requirement on the part of AIG that

12 said tenders of policy limits must be in writing, ^
13 correct?

14 A For the money to negotiate with, no.

15 Q Correct. In fact, there's no policies or procedures an-

16 all at AIG, and that's the reason why you relied on on- !|
17 the-job training when you started; isn't that true?

18 A When you say "policies and procedures," there's no

19 written policy, that's correct.

20 Q Now, you testified yesterday that Mrs. Rhodes was a

21 blameless victim whose entire life was changed as a
{MIt

22 result of the accident, right? _

23 A Right.

24 Q And the fact that she used marijuana for her ADHD



1 before she was paralyzed and became a blameless victim

2 in this case had nothing to do with how the accident

3 happened, right?

4 A Again, in the terms of what a catastrophic injury case

5 is worth, if you see —

6 Q Ms. Kelly —

7 A They all — if you see one, you think that's the

8 biggest case there is. If you see a hundred, you

9 understand where that one fits in as regards the other

XO hundred. So the marijuana use was important in valuing

11 where this particular claim was going to fall —

12 MS. PINKHAM: Your Honor —

13 A — for this particular injury.

14 Q Are you done?

15 A I am.

16 MS. PINKHAM; Your Honor, I would move to

17 strike that answer as non-responsive.

18 THE COURT: It's not responsive, so I will

19 strike it.

20 A I'm sorry. Then I have to have the question again,

21 please.

22 (By Ms. Pinkham)

23 Q The question. Ms. Kelly, was the fact that Mrs. Rhodes

24 used marijuana to treat her ADHD before the accident

1 seeking Mrs. Rhodes' mental health records relating to

2 her bipolar condition and her ADHD was that she was

3 seeking recovery for exacerbation of those injuries in

4 the underlying case.

5 A Yes. And she was going to — her psychological

6 condition was an issue.

7 Q Okay. And, again, the reason why GAP thought it was

8 entitled to those records was because it thought Mrs.

9 Rhodes was claiming exacerbation of those pre-existing

10 injuries, right?

11 A And we believed that those records were going to

12 reflect her mental condition for the accident, and we

13 could con?>are that with after the accident.

14 Q All right. And so if you looked at those records

15 before and after the accident, then you would

16 understand whether Mrs. Rhodes' pre-existing conditions

17 had in fact been exacerbated.

18 A Yes. We would also understand whether or not there had

19 been issues regarding the consortium, how she related

20 to the family, how the family was relating to her.

21 Q Ms. Kelly, it's your testimony that GAP was seeking

22 Marcia Rhodes' mental therapy records in order to use

23 those records in evaluating the loss of consortixim

24 claims asserted by her husband and her daughter?

1 had nothing to do with how the accident happened.

2 correct?

3 A Again, yes, but I don't know whether she was using it

4 to treat her ADHD.

5 Q Well, that was what she testified to in her deposition,

6 wasn't it?

7 A Yes, it was.

8 Q And in fact, when she was deposed, Mrs. Rhodes answered

9 every question that defense counsel asked her about her

10 marijuana use; isn't that true?

11 A Presumably. I don't know.

12 Q You didn't review her deposition?

13 A I don't know whether I saw the whole deposition or not.

14 Q Well, you were anxiously awaiting the outcome of that

15 deposition in order that you could value the case;

16 isn't that true, Ms. Kelly?

17 A Yes.

18 Q And the fact that she may have used marijuana before

19 the accident had nothing to do with the fact that she

20 suffered a T12 burst fracture when the truck ran into

21 her stopped car, right?

22 A Right.

23 Q Now, you testified yesterday that it was your

24 understanding that the rationale that GAP asserted for

(By

Q

MR. VARGA: I just want to object. And just

for clarification sake, I think that counsel has been

asking that GAP requested certain records, GAP wanted

records. I think she means AIG, but I think for the

record we may want to clarify it. If I'm incorrect,

then that's fine.

THE COURT: All right. Pair enough. If

you're confused, you can say so. If not, you may

answer.

THE WITNESS: Okay.

I thought that there would be information that would

pertain to that in it, but the records were to set the

baseline for how she was before the accident, how she

was after the accident.

Ms. Pinkham)

And you just testified that you wanted those mental

health records for Mrs. Rhodes in order to evaluate her

relationship with her husband, correct?

I thought that they might contain information regarding

how she interacted with her husband.

And you thought they might contain information on her

relationship with her daughter Rebecca.

Yes.

And you understood that when GAP filed its motion to



1 compel the production of those mental health records,

2 that Judge Chemoff denied that motion, correct?

3 A The motion was denied, yes.

4 Q And you also understood that prior to the time that

5 Judge Chemoff made that ruling, that plaintiffs'

6 counsel had offered to settle the dispute over Mrs.

7 Rhodes' mental health records by allowing GAP, the

8 defendant who had served the motion to con«)el, access

9 to those portions of her records that referenced ADHD

10 and her bipolar disorder; isn't that true?

11 MR. COHEN; Objection, your Honor.

12 THE COURT: Overruled. I'm not accepting it

13 as true. I'll hear the answer as to whether or not

14 that was your understanding.

15 A I didn't have an understanding as to that. But, again,

16 if an advocate for a particular side is going to be the

17 determiner of what can be seen and what can't be seen,

18 I don't know that that acconplishes the end all.

19 Q And you understood that OAF declined the invitation to

20 review those portions of Mrs. Rhodes' mental health

21 records that referenced her pre-existing condition,

22 correct?

23 A Again, I don't remember whether I knew that at the time

24 or not, but since it wouldn't actually provide the
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whether it was the day after Mrs. Rhodes' deposition,

but I know that that was a motion that we filed.

Ms. Kelly, did you have the opportunity to review the

emergency motion before it was filed?

I did not, I don't believe.

You were aware that it was going to be filed?

I don't remember now . It's possible at the time I did.

Well, you knew in August 2004, that AIG thought it was

very important to obtain Mrs. Rhodes' mental health

records, right?

Absolutely.

And you were paying attention to this case because it

was a hot case in 2004?

Was I paying attention to this case? Yes.

Right. And even though you were overseeing 240 cases

as the supervisor, by August of 2004, you were focused

on the Rhodes case, correct?

I was focused on the Rhodes — I was paying attention

to the Rhodes case. I was paying attention to all my

cases.

So you understood that when GAF filed its motion for an

in camera review of Mrs. Rhodes' mental health records,

it was no longer claiming it was entitled to those

records on the basis of exacerbation of her pre-
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information that might be needed, I wouldn't be

surprised.

So it's your testimony that reviewing the records of

Mrs. Rhodes' pre-existing condition — actually,

conditions, her bipolar condition and the ADHD —

wouldn't provide you with the information that you were
f

looking for to use as evidence on the loss of

consortium claims.

MR. COHEN: Objection.

No. It's my testimony that being provided with a set f

of records that the plaintiff thought I should see and

was all I could see was not enough to investigate

whether or not these conditions existed and the ^

substance of them.

In any event, it was your understanding that the judge

denied access to those records, right?
(

Oh, yes.

And then in August of 2004, after the first day of Mrs.

Rhodes' deposition, it was your understanding that GAF

filed an emergency motion for a review of Mrs. Rhodes' I

mental health records, correct?

Correct. An in camera review.

Correct. And — ,

And I don't know the exact date, so I don't know

1 existing injuries, did it?

2 A As I told you, I don't believe I reviewed the motion.

3 I don't specifically recall.

4 Q Ms. Kelly, I'm handing you a motion entitled, "Joint

5 Emergency Motion of Building Materials Corporation of

6 America, d/b/a GAF Materials Corporation, Carlo

7 Zalewski, and Driver Logistics Services, Inc. for In

8 Camera Review of Plaintiff Marcia Rhodes' Mental and

9 Emotional Health Records and to Compel Deposition

10 Testimony Relating to Plaintiff Marcia Rhodes' Mental

11 and Emotional Health."

12 MR. COHEN: Are we going to get a copy of

13 that?

14 MS. PINKHAM: I'm sorry. I'll have to get

15 you a copy. I apologize to counsel.

16 You can have mine and I'll read along with

17 the witness.

18 MR. COHEN: Okay.

19 (By Ms. Pinkham)

20 Q I'm sorry, Ms. Kelly, I might have to invade your

21 personal space. If we could read it together.

22 A Actually, I need a chance to read it myself.

23 Q Okay. Could you read that first sentence there that

24 begins with, "This motion is necessary."
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(By

Q

Let me read the document first, if you would.

Go ahead, by all means.

Thank you.

MR. COHEN: I would think that rather than

having Ms. Kelly characterize a six-page motion that

she hasn't seen until two minutes ago is not a good use

of our time and perhaps it would be better to just mark

the pleading and you can review it and we can move on.

THE COURT: We have used more time than I'd

like, so what is your question? Your question is?

Ms. Pinkham)

Ms. Kelly, having reviewed the emergency motion to

compel an in camera review —

In the process of reviewing, but almost complete.

Sure. You understood that GAF was taking the position

it was entitled to all of Mrs. Rhodes' mental health

records, because in the first day of her deposition she

testified that she was profoundly depressed after the

accident.

No. I understood it because there was a question as to

the nature and extent of her emotional condition pre-

and post-accident.

MS. PINKHAM: Your Honor, I would like to

mark this as an exhibit.

1

2

3

4

5

6

7 (By

8 Q

9

10 A

11

12

13

14

15

16 (By

17 Q

18 A

19 Q

20 A

21

22 Q

23 A

24 Q

Ms. PINKHAM: I'm happy to have you do that,

your Honor.

THE COURT: I understand the question, so why

don't you move on to something that she can do that I

can't.

MS. PINKHAM: I'll move on.

Ms. Pinkham)

Ms. Kelly, Exhibit 38 should be opened up. No, I guess

somebody closed it.

I closed it. I didn't realize that you had set it up.

I apologize.

THE COURT: And if I could have 94.

THE WITNESS: Oh, I gave it to the court

reporter.

THE COURT: All right.

Ms. Pinkham)

Could you find Exhibit 38.

Which volume?

In Plaintiffs' Volume No. 1, please.

Oh, I have your deposition transcript up here, too, Ms.

Pinkham.

I'll grab that, thank you.

Plaintiffs' Exhibit 38, yes, I have it.

We had started to look at this yesterday before we

1 THE COURT: Okay. I gather there's no

2 objection. It may come in as 94.

3

4 (Exhibit No. 94, marked; Motion entitled,

5 Joint Emergency Motion of Building Materials

6 Corporation of America, d/b/a GAF Materials

7 Corporation, Carlo Zalewski, and Driver Logistics

8 Services, Inc. for In Camera Review of Plaintiff Marcia

9 Rhodes' Mental and Emotional Health Records and to

10 Compel Deposition Testimony Relating to Plaintiff

11 Marcia Rhodes' Mental and Emotional Health.)

12

13 (By Ms. Pinkham)

14 Q Ms. Kelly, how many pages did you get through when you

15 reviewed this exhibit that's been marked as 94?

16 A I didn't finish the end. Off the top of my head I

17 don't know what page I stopped at.

18 Q Okay. When you finish reviewing it, can you tell me

19 whether you see the word "exacerbation" or "pre-

20 existing injuries" at any point in Exhibit 94?

21 A You might have asked me that before I began. I'm

22 sorry, I'll have to review —

23 THE COURT: Actually, for that, why don't you

24 give it to me. I can read as well as she can.

1 broke. If I could direct your attention to page 2, the

2 last paragraph that begins, "In order to vindicate."

3 A Yes.

4 Q The next to last sentence reads: We view this as a

5 potential breach of the policy's cooperation clause set

6 forth above.

7 Did I read that correctly?

8 A Yes.

9 Q In fact, on the next page, page 3 of Exhibit 38, Mr.

10 Maturine instructed Attorney Bartell, coverage counsel

11 for GAF, to respond in writing to confirm whether GAF

12 was going to cooperate or not cooperate in regard to

13 the discovery issues that were discussed in the letter?

14 A I'm sorry, where are you in the letter, on page 3

15 where?

16 Q The first paragraph.

17 A Okay.

18 Q And then the concluding paragraph says: Please provide

19 us with written confirmation of your position by noon,

20 Friday, May 21, 2004.

21 A I see that, yes.

22 Q Now, you understood that even before this letter was

23 sent, because Exhibit 38 is dated May 17, 2004, that

24 Nixon Peabody had already filed — excuse me ~ served
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(By

Q

the first motion to compel the production of Mrs.

Rhodes' mental health records, correct?

I don't recall the date specifically where it was

served.

Would you like to take a look at a document to refresh

your recollection?

I don't think it will refresh my recollection, but I

mean if it's in evidence and you say that the date on

it, then I'm sure that that's correct.

Well, if Grace Wu, who worked at Nixon Peabody, signed

her certificate of service that says it was served on

May 17th of 2004, you'd have no reason to disagree with

that, would you?

No, I wouldn't.

THE COURT: I'm sorry. '03 or '04?

MS. PINKHAM: '04.

Ms. Pinkham)

So actually, Nixon Peabody was pursuing the additional

discovery that AIG wanted pursued, wasn't it?

Again, there was a time frame where we were doing

things and then the insured said please don't do that,

and then we had to work out why we were doing what we

were doing and what the strategy was on the case,

whether or not ~ I don't believe that ~ you know, we

1

2

3

4 Q

5 A

6 Q

7

8 A

9 Q

10

11

12

13 A

14

15 Q

16 A

17 Q

18

19

20 A

21 Q

22 A

23 Q

24 A

1 Q And it was also cc'd to J. Gordon at IspCorp.com?
1

2 A That's what the document indicates.
2

3 Q And you knew that Jane Gordon was in-house counsel at 3

4 GAF by May 14, 2004?
4

5 A I may have. I don't remember.
5 A

6 Q In any event, the second paragraph of Mr. Rubert's e- 6

7 raail, the second says: We have informed AIG of Jane's 7

8 position concerning that portion of the motion and have 8 Q

9 been directed by AIG to keep the request in the motion. 9

10 With respect to mediation, we have been directed to 10 A

11 first complete discovery.
11

12 Did I read that correctly?
12 Q

13 A That's what the document says, yes.
13

14 Q Okay. And could you turn now to the first page of 14

15 Exhibit 39.
15

16 A Okay.
16

17 Q Again, we're going to focus on the bottom of the page. 17

18 Had you reviewed this page previously when you reviewed 18

19 Exhibit 39?
19

20 A Just a minute ago? No, I'm sorry. I was just looking 20

21 at the one that you had directed rae to. 21

22 Q Now I'm directing you to the bottom e-mail. 22

23 A I'm reading it now.
23 A

24 Q Now, in this e-mail Jane Gordon communicates to 24 Q

ll;

were getting it moving forward during this period and

all in agreement. But can I see on a Tuesday we did

this and on a Thursday we did that? I can't.

Ms. Kelly, could you turn to Exhibit 39 for me, please.

Sure.

And if you could turn to the second page of Exhibit 39

that bears the Bates stamp 0792.

Yes, I see it.

I'd like to direct your attention — this is a chain of

e-mails, so we're going to start at the bottom of page

0792. And you'll see that's an e-mail from William

Rubert at the Campbell firm to Mr. Deschenes.

If you're going to ask me questions about this, can I

read it?

Sure.

Thank you. Okay.

So you understand that Exhibit 39 contains an e-mail

communication from William Rubert of the Campbell firm

to Gregory Deschenes at Nixon Peabody, correct

That's what it looks like, yes.

And that's dated May 14th; is it not?

Yes.

And it's also —

Two thousand and forty-four, 20,044. Sorry, go ahead.

Kathleen Fuell at Zurich the fact that AIG wants to

seek additional discovery and will not proceed with

mediation until that discovery has been completed,

correct?

Well, we had discussed with them that we thought that

we needed the outstanding discovery in order to have a

meaningful mediation.

Sure. And Jane Gordon is keeping Zurich informed of

that via this e-mail, correct?

I have no idea what Jane Gordon is attempting to do

when she's communicating with somebody else.

But we know that the document says, "Kathleen, we

wanted you to be aware that AIG has made decision to

seek additional discovery, seek an adjournment of the

trial date and will not proceed to mediation in the

Rhodes case until the discovery has been completed. As

you can see from the e-mail attached hereto, I

expressed my opposition to seeking to put off the

trial, and we would prefer to proceed to mediation now

The plaintiff could very well respond to AXG's actions

by refusing to mediate under any circumstances."

Did I read that correctly?

Yes, you did.

Ms. Kelly, I'm handing you a document that has been

n.

n



1 pre-marked —

2 A Wait one second. Let me get this off my lap, if you

3 would. Okay.

4 Q I'm handing you a document that's been marked as

5 plaintiffs' Exhibit 40. Do you recognize this

6 document?

7 A Do I recognize it? It's a letter. I don't remember

8 it, but if it was part of the Rhodes claim file, it's

9 possible I saw it at some point in time.

10 Q And this is letter from Anthony Bartell to Martin

11 Maturine at AIG?

12 A That's what it indicates.

13 Q And it's dated May 21, 2004?

14 A Yes.

15 Q And you were the supervisor of the Rhodes case on May

16 21, 2004?

17 A I believe so, yes.

18 MS. PINKHAM: Your Honor, this is one of the

19 last Bartell letters. Although there's been no

20 challenge to its authenticity, in one of the previous

21 weeks AIG had indicated it had some objection to the

22 Bartell letters. Is there any objection to Exhibit 40?

23 MR. ZELLE: No.

24 THE COURT: Okay. Exhibit 40 may come in.

1 Did I read that correctly?

2 A You did.

3 Q And on the next page Mr. Bartell takes the position

4 that AIG's position as to mediation conflicts with what

5 Mr. Satriano said in the March 5, 2004 meeting.

6 Is that what it says at the top of the second

7 page of Exhibit 40?

8 A That's what the letter says.

9 Q And, finally, Ms. Kelly, could you turn in Plaintiffs'

10 Trial Binder No. 1 to Exhibit 41?

11 A Okay.

12 Q If you could turn to the second page of Exhibit 41.

13 A I'm sorry, again, if you're going to ask me questions,

14 can you give me a moment?

15 Q Well, why don't you just focus on the paragraph that

16 begins "National Union would also prefer

17 A I'm not comfortable answering questions about a

18 document that I haven't reviewed. So if you're going

19 to question me about it, I would just prefer the

20 opportunity to review it, if that's all right.

21 THE COURT: She may be allowed.

22 THE WITNESS: Thank you.

23 A Okay,

24 Q All right. And could you focus again on the second
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MS. PINKHAM: Again, it's been pre-marked,

actually.

(Exhibit No. 40, marked; Letter dated May 21,

2004 from Mr. Bartell to Mr. Maturine.)

(By Ms. Pinkham)

Q Actually, Ms. Kelly, I'm going to hand you the original

exhibit. Ms. Kelly, you have —

A If you're going to ask me questions about it, would you

mind if I read it, please?

Q Go ahead.

A Thank you.

Q And now, directing your attention down to the bottom of

the first page, the first bullet point, you see that

Mr. Bartell responds to what he perceives were mis-

statements and the first bullet point says that:

(Reading): BMCA does not object to the

additional discovery National Union now seeks, and we

never disagreed with that aspect of the motion. BMCA

objected to National Union's new position, stating its

motion, that the parties cannot move forward with

mediation until they complete this additional

discovery.

1 page, the paragraph that begins "National Union would

2 also prefer to postpone mediation."

3 A I see it, yes.

4 Q And the third sentence from the bottom reads:

5 "National Union looks forward to participating in

6 mediation as soon as liability and damages can

7 reasonably be analyzed."

8 Did I read that correctly?

9 A You did.

10 Q And so it was AIG's position, and apparently National

11 Union's position, on May 26, 2004, that liability and

12 damages could not reasonably be analyzed?

13 A Yes.

14 Q Now in May of 2004, the Campbell firm had already been

15 retained; is that true?

16 A Yes.

17 Q Did you read Mr. Satriano's trial testimony in this

18 case?

19 A No, I did not.

20 Q Had you reviewed his deposition testimony in this case?

21 A I might have reviewed his deposition testimony.

22 Q Did you understand that Mr. Satriano had retained the

23 Campbell firm in December of 2003?

24 A I believe so, at or around that time.
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1 Q

2 A

3 Q

4 A

5 Q

6 A

7 Q

9 A
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11

12 Q

13
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15 A

16 Q

17 A

18
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24

So the Cairpbell firm had been representing the

interests of both GAP and AIG since December of 2004?

No. They were coxinsel for the insured, not counsel for

AIG.

So you understood that the Canpbell firm had

represented GAP since December of 2004?

Yes. I don't know when they actually filed their

appearance again because that was, again, something

that we were discussing with the insured. Those were

one of the issues that we were working at that I had

discussed yesterday.

And if I represented to you that lawyers at the

Campbell firm filed their notices of appearance in

April of 2004, would that refresh your recollection?

It doesn't refresh my recollection, but I know that was

one of the things that we worked out with the insured

and that was the spring of '04. And then there was the

exchange of letters in May that you were discussing

before, and I think all of that was resolved by June.

So in April of 2004, at least, the Canpbell firm had

entered their notices of appearance in the case?

If that's what the records indicate.

Would you like to look at the — I can show you, if you

would feel more comfortable, I can reference you to the

Or in June, right?

Again.

Could you turn to Exhibit 45 for me, please?

Is that in Volume 1?

Yes.

Okay.

Now, you helped draft Exhibit 34? Is that what you

testified to yesterday?

I helped draft it? It was written by Warren Nitti. I

would have edited it and he would have discussed the

content with me.

Okay. And the exhibit that's been marked as Exhibit 45

was prepared by Warren Nitti, because in June of 2004,

Mr. Maturine was fired, right?

That's correct.

And so Mr. Nitti took over on the Rhodes file in June?

Yeah. He was the conqplex claims director on the file

when this was written.

And so Mr. Nitti, in order to prepare Exhibit 45, and

consistent with his duties as the complex director on

the case, would have had to have reviewed the file,

correct?

Would he have reviewed the file before he prepared

this?

1 docket sheet.

2 A Well, I accept that that's the date, if you're saying

3 — that's all I'm saying. I don't know off the top of
(P

4 my head, but if you say it is, okay.

5 Q And so the Campbell firm could have noticed depositions

6 in April of 2004, correct?

(•
7 A Yes. We're working together now as a team.

8 Q Sure. And the Cait^jbell firm could have noticed

9 depositions in May of 2004, correct?

10 A Well, we were atten^ting to schedule depositions, and pi

11 we wanted the psychological records before we took the

12 depositions.

13 Q And the Campbell firm could have noticed depositions in
P

14 June of 2004, correct?

15 A Yes. But, again, we're discussing all of these dates

16 with everybody and with plaintiff —
m

17 Q And the Campbell — '

18 A — and working out scheduling.

19 Q And the Cait^bell firm could have requested an IME in

20 April of 2004, correct? m

21 A Yes.

22 Q And the Campbell firm could have requested an IME in

23 May of 2004, right?
(•

24 A Yes.
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Yes.

|Pi
I would hope so.

Right. And he would have reviewed whatever documents

he thought were necessary in order for him to prepare

the narrative memo that's been marked as Exhibit 45, |W

correct?

I can assume, yes.

Sure. And you relied on Mr. Nitti to fill those roles,
(•

because he was the person who was actually responsible

for the claim, right?

Right. And I had discussed it with Martin as well when

P*
I came back.

And now at the time that you reviewed Mr. Nitti's work

product in Exhibit 45, you had not reviewed the entire

Rhodes claim, right? |!P

Did I review the entire Rhodes file when I came back as

a supervisor? No, I did not.

Right, because you had 240 cases to supervise?
(P

No, because I'm not the handling adjuster on the file.

I'm the supervisor. So it's my job to oversee what

their work is and to instruct and teach them.

Okay. ^

Not to handle the claims myself.

And at the time you reviewed Exhibit 45, you were



33
34

1 unaware that the defendant life-care planner report had 1 A All right.

2 been done in December — excuse me — October of 2003, 2 Q And you see the sxiimnary of expert witnesses?

3 correct?
3 A Yes.

4 A I don't know if I knew that at the time or not. I knew 4 Q And the second expert witness is identified as Jane

5 there was a life-care plan for the defense. 5 Mattson. Do you see that?

6 Q And you hadn't reviewed the demand package before you 6 A Yes.

7 reviewed Exhibit 45 with Mr. Nitti, right? 7 Q At the time that you had reviewed Exhibit 45 with Mr.

8 A I don't remember. I may have reviewed parts of it. I 8 Nitti, had you been aware that he had taken the

9 just don't remember. 9 $1,487,827 figure from the life-care plan that Ms.

10 Q Now, Ms. Nitti — I apologize -- Ms. Kelly. 10 Mattson had prepared?

11 A I don't think his wife's going to like that, but okay. 11 A I'm sorry. Was I aware of where that particular figure

12 Q Are you aware that there's been a stipulation in this 12 came from?

13 case regarding the sources of information for Exhibit 13 Q Yes.

14 45?
14 A I don't know. I don't remember. He may have told me

15 A No.
15 that's where he got it. I don't know.

16 Q Well, so the record is clear, on Day 8 of the trial and 16 Q Well, if you could flip back to Exhibit 11, which is in

17 at page 46 of the transcript, Mr. Zelle indicated that 17 the same binder that you have.

18 AIG was willing to stipulate that the numbers reflected 18 A Am I coming back to 45?

19 on Exhibit 45 match up with the numbers in plaintiffs' 19 Q Yes.

20 demand package. Exhibit 10. So now you know. 20 A Okay.

21 A Okay.
21 Q If you could turn to page 21 of Exhibit 11.

22 Q So that saved you a lot of work.
22 A All right.

23 If I could direct your attention to page 7 of 23 Q Do you see that synopsis on page --

24 Exhibit 45.
24 A I do.

1 Q And bottom line figure on page 21 of Exhibit 11, which

2 is Jane Mattson's life-care plan, is $1,487,827?

3 A Yeah.

4 Q And that's the same n\imber we just looked at under the

5 expert witnesses summarized in Exhibit 45; is it not?

6 A Yes. I hadn't thought of it, but of course it would be

7 if he's discussing the expert witness in their

8 conclusion.

9 Q Do you still have — I hope you still have Exhibit 11

10 in front of you.

11 A I have them both.

12 Q Okay, excellent. If you could turn back to page 2 of

13 Exhibit 11.

14 A Okay.

15 Q In the bottom paragraph, Ms. Mattson indicates that the

16 Rhodes home has been substantially modified to provide

17 wheelchair accessibility and only the kitchen needs

18 modification at this point?

19 A That's what it says.

20 Q And if you could turn to page 1657 for me.

21 A If I could turn to page what? I'm sorry.

22 Q Page 13. And it bears the Bates stamp 1657.

23 A Okay.

24 Q And you'll see on that page that Ms. Mattson allowed

1 for a $20,000 allowance to modify the kitchen?

2 A Yes.

3 Q Now, Ms. Kelly, I think we're done with Exhibit 11. If

4 you could turn back to Exhibit 45.

5 A Okay.

6 Q Now, Ms. Kelly, given the stipulation that all of the

7 other numbers in Exhibit 45 were based on the

8 plaintiffs' demand package, which has been marked as

9 Exhibit 10 in this case, and the letter that is

10 included in Exhibit 10 was dated August of -- strike

11 that.

12 Ms. Kelly, can you explain to me why, if all

13 of the information that is contained in Exhibit 45 is

14 based on materials from the plaintiffs' demand package

15 that was served in 2003, and Jane Mattson's life-care

16 plan that was prepared in 2003, why AIG didn't collect

17 and analyze all that information until August of 2004?

18 A It isn't reasonable to rely on plaintiffs' counsel's

19 assertions that this is what it's going to be without

20 an independent investigation as to whether or not those

21 things are correct; and plus they don't indicate

22 without the deposition of the plaintiff how she's going

23 to appear.

24 Q Ms. Kelly, could you turn to page 3 of Exhibit 45
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for me?

Okay.

Are you there?

At page 3, yes, I am.

And you see, of course, the top of the page

there's a summary of economic?

Yes, I see that.

And Mr. Nitti writes, "Plaintiffs seek economic

damages totaling approximately $3.2 million,'

and he breaks down all the components; does he

not?

Yes .

Okay. And the first two components are medical

bills and out-of-pocket expenses?

Okay.

And the rest of the components are future care

and lost household services, correct?

Future medicals, episodic care, potential

complications, household services, yes.

And you understood that everything under out-of-

pocket expenses was what the plaintiffs' experts

were going to testify to, correct?

I'd have to look at the expert witnesses for the

plaintiffs. Yes, that normally where I would

correct?

Yes.

Okay. And that's why he included the number

from Ms. Mattson, because that was the value of

the defendant's life-care plan, correct?

That's -- again, I apologize.

Well. Mr. Nitti wasn't just relying on what the

plaintiff said in Exhibit 45, was he?

No.

Okay. So he included information on the defense

side of the case too, correct?

Yes.

Okay. And in fact, Mr. Nitti references Dr.

Hanak, does he not, on page 7?

He does.

Okay. And there's absolutely no substantive

information about Dr. Hanak's evaluation of Mrs.

Rhodes contained in Exhibit 45, is there?

He probably didn't have the report at that time.

Right. In fact, Mr. Nitti didn't receive the

report of Dr. Hanak's evaluation until after the

mediation; isn't that true?

It may be. I don't know whether he spoke to

counsel about it, the examination or not. I
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look to for that information in this document.

Okay. Well, could you look at page 6 and see if

that helps you?

Yes.

Okay. And under items four and five, Mr. Nitti

summarizes the testimony of the plaintiff's

life-care planner and economist; does he not?

He does.

And so you understood that the future medical,

future episodic costs, future potential

complications and household services were, in

fact, what plaintiffs' experts were going to

testify to, correct?

I'm sorry? I didn't understand the question. I

apologize.

At that time you reviewed Exhibit 45 with Mr.

Nitti

Yes .

-- did you understand that plaintiffs' experts

were going to testify as to the economic costs

that were summarized on page 3 of Exhibit 45?

Yes .

Okay. But Mr. Nitti also included information

in Exhibit 45 from the defendant's experts.

1 don't know.

2 Q And could you turn back to page 4 of Exhibit 45

3 for me?

4 A Sure. Okay. I'm there.

5 Q And Mr. Nitti summarizes the fact witness

6 testimony, correct?

7 A Yes.

8 Q And he indicates for Marcia Rhodes, "Plaintiff

9 Marcia Rhodes will be deposed on August 4,

10 2004', correct?

11 A Yes.

12 Q So at the time he prepared this narrative memo,

13 Mrs. Rhodes hadn't even been deposed, right?

14 A It appears so, yes.

15 Q And there's no reference to Rebecca Rhodes'

16 deposition in this narrative memo, is there?

17 A No, there's not.

18 Q Now, Ms. Kelly, you relied on the information

19 that Mr. Nitti put in Exhibit 45 in making your

20 own evaluation of the case, didn't you?

21 A In conjunction with other things.

22 Q You testified that you placed a value on the

23 Rhodes claim of $4.75 million, right?

24 A That's correct.

n
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And that value was comprised of both economic

and non-economic factors, right?

Yes.

And the economic factors were the value of the

defendant's life-care plan, correct?

Yes .

And the value of past medical expenses?

Yes .

Okay. And some other out-of-pocket expenses?

I don't remember.

Well, in any event, in your deposition you

testified that the $4.75 million value of the

case in your mind was appropriate because there

was approximately $2 million of economic

damages. Do ydu recall that?

Yes.

And approximately 2.75 million of non-economic

damages, correct?

Correct.

And you got to the $2 million figure of the

economic damages by relying on the value of the

defendant's life-care plan?

Well, also you can purchase in annuities the

plaintiff's life-care plan for less than $3.2

medical bills and out-of-pocket expenses that

the Rhodes had incurred, were contained --

Do I see those figures? I see those, yeah.

Sure. And if you add up the approximately

$400,000 in medical bills and the $84,000 in

out-of-pocket expenses and the $1.5 million

value of the defendant's life-care plan, you

pretty much get to $2 million, don't you?

I don't know that I was considering the out-of-

pocket expenses. It was approximately $2

million, yes. Could I say that that is what it

was physically from? But it makes sense.

Okay. And the $2.75 million value of the non-

economic damages, you testified at your

deposition that that value also included the

value of the loss of consortium claims, correct?

It was all the non-economic damages.

And that included the value of the two loss of

consortium claims, correct?

Yes.

So the $2.75 million value represented in your

analysis Mrs. Rhodes' pain and suffering. Mr.

Rhodes* loss of consortium claim, and Rebecca

Rhodes' loss of consortium claim, correct?
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million.

Did you rely on the approximately $1.5 million

value of the defendant's life-care plan in

concluding that the economic damages of the case

were approximately $2 million?

Yes, but I also considered that you could buy

the plaintiff's life-care plan for less than

$3.2 million.

The $2 million value that you put on the

economic value of the case --

Yes .

-- that includes the cost of future care,

correct?

Yes.

Okay. And that also included past medical

expenses, correct?

Correct.

And that information was actually included in

Exhibit 45, wasn't it?

Which information?

Cost of future care from the defense

perspective?

Yes.

And as we just saw on page 3 of Exhibit 45, past

I thought the total value of the claim as a

whole was $4.75 million.

And you never valued the loss of consortium

claims separately or independently of Mrs.

Rhodes' claims, correct?

Well, no, I considered them as part of the $4.75

million.

Right. But you put that $4.75 million figure on

the case as a whole, correct?

Yes .

You never did any analysis that said: I think

Mr. Rhodes loss of consortium claim is worth

$300,000, correct?

We never negotiated the cases separately. All

the negotiations always took place as a whole,

there was not a breakdown in terms of those

numbers.

Right. And that was your practice in evaluating

cases, correct?

That was my -- what was my practice? No,

sometimes if people want to negotiate separately

and say "I want this claim, I want that claim, I

want the other claim," we negotiate like that.

In the Rhodes case, you testified that you
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46

1 didn't break it down because you valued the 1 A No, not necessarily, no.

2 entire case as a whole, correct? 2 Q Ms. Kelly, if you could focus back on page 3 of

3 A My non-economic number on the case was $2.75 3 Exhibit 45.

4 million, yes, in that particular part in time. 4 A Yes.

5 Q Okay. Now, do you have a rule of thumb in 5 Q Again, the figures that are listed as economic,

6 valuing the non-economic portion of a case? 6 those all came from the plaintiffs' demand

7 A No.
7 package, correct?

8 Q In this case, your $2.75 million figure was 8 A If it's by stipulation, that's correct. Okay.

9 higher than the economic value of the case. 9 Q Well, if you could find plaintiffs' Exhibit 10.

10 right? 10 It's a stand-alone binder. And I actually just

11 A Is 2.75 greater than two? Yes it is. 11 need you to look at the letter if you could.

12 Q And is that because you look at the economic 12 A I'm sorry?

13 value of the case as kind of an indictor of what 13 Q I'm just focusing on the first part. 1*1

14 the non-economic value of the case is? 14 A I haven't found the binder yet.

15 A No, not at all. 15 Q Okay, let me know when you have it.

16

17

Q It wouldn't be reasonable to expect that in a

case where there are $10 million of economic

16

17

A It's quite a little maze back here. Plaintiffs*

Exhibit 10. I found it. Hang on a second.

18 costs, the non-economic portion of the case 18 Okay.

19 would also be very high? 19 Q Okay. The letter is the first part .of the

20 A Does a big-value case have a big value? Yes, it 20 Exhibit?

21 does . 21 A Yes.

22 Q And you can get some sense of the value of the 22 Q Okay. If you could turn to page 16 for me.

23 non-economic portion by looking at the economic 23 A Page 16.

24 portion? 24 MR. VARGA: Your Honor, just for a

1 moment if I may interrupt. We've gone on 1 A Yes, I am.

2 another hour of testimony. I know the court is 2 Q Okay. And you see that on page 16 of the

3 aware of that. I have an expert witness who has 3 plaintiffs' demand package, which has been

4 a flight this afternoon and who is unavailable 4 marked as Exhibit 10, there is a summary of out-

5 because of an arbitration that's been scheduled 5 of-pocket expenses, right?

6 for many months next week. So I'd like to be 6 A Yes.

7 able to put him on and get him off the stand 7 Q And it totals $83,984?

8 today. So I would ask for some expedition. 8 A That's what is says, yes. 1—1

9 THE COURT: Well, that's fair enough. 9 Q And that was the same number that Mr. Nitti

10 How much longer do you have with her? 10 included on page 3 of Exhibit 45, right, of out-

11 MS. PINKHAM: Not very long, your 11 of-pocket expenses?

12 Honor, assuming that we don't have to read every 12 A Yes. Did you stipulation -- did you tell me

13 exhibit before the question. 13 that you stipulated that what's in Mr. Nitti's

14 THE COURT: All right, well you are 14 report matches what is in this packet?

15 over not only what you estimated for her, but 15 Q Yes.
I-,

16 also what you estimated for her, plus Mr. 16 A Okay.

17 Mastronardo. 17 Q And were you aware that Exhibit 10 -- actually

18 MS. PINKHAM: I don't have very much 18 if you just want to look at the first page.

19 left, your Honor. 19 Exhibit 10 is dated August 13, 2003?

20 THE COURT: All right. Let's proceed 20 A I see that date, yes.

21 quickly. 21 Q And so by the time that AIG valued the case in
|OTi|

22 MS. PINKHAM: Okay. 22 August of 2004, the economic information that it

23 (By Ms. Pinkham) 23 relied on was a year out of date, wasn't it?

24 Q Ms. Kelly, are you on page 16? 24 A The economic information that it relied on was a



1 year out of date?

2 Q Yes.

3 A I don't know. We would have relied on whatever

4 economic information was requested and provided.

5 I don't know whether it's out of date or not.

6 Q Well the August 3, 2004 memo that's been marked

7 as Exhibit 45 is based on the figures that were

8 provided by the plaintiffs in August of 2003,

9 correct?

10 A If that's so stipulated, okay.

11 Q Okay. And you understood that Mrs. Rhodes was

12 continuing to incur expenses between August of

13 2003 and August of 2004, didn't you?

14 A I would presume.

15 Q And you also understood that the Rhodeses had

16 continued to make modifications to their house?

17 A I don't know whether I knew that at the time or

18 not.

19 Q And in fact the plaintiffs' life-care plan

20 report includes a value for the additions to the

21 house. Had you reviewed that by August of 2004?

22 A I don't know if I reviewed the plaintif.fs' life-

23 care plan. I don't remember.

24 Q Were you aware that at the time of trial that
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Ms. Kelly, I have one more thing I want to draw

you attention to on Exhibit 45, on page 7,

please.

Okay.

Under "Legal" --

Under "Legal", yes.

There's a section entitled "Joint and Several

Liability." Do you see that?

I do.

Okay. And Exhibit 45 on page 7 reads:

"Massachusetts law provides for complaint joint

and several responsibility so that a plaintiff

may recover the entire judgment from any one of

multiple tortfeasors who are found at least one

percent liable."

Do you see that?

I do.

And you relied on that summary of the law in

Massachusetts when you evaluated the case,

didn't you?

I knew that was that law in Massachusetts, yes.

And that was what you were relying on when you

testified yesterday that it was your

understanding, under Massachusetts law, that

1

2

3

4 A

5

6

7

8

9 Q

10

11

12

13

14

15 A

16 Q
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20

21

22
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24 (By Ms. Pinkham)

plaintiffs presented evidence that the total

expenses, including medical bills and all other

out-of-pocket expenses, were $900,000?

I know we changed our offers during the trial.

Whether or not -- did I know that that

particular figure? I don't remember. I don't

know whether Warren had told me that on the

telephone or not.

So the $900,000 in out-of-pocket expenses,

ignoring whatever the plaintiffs claimed as to

the future medical care, in combination with the

defendants' life-care plan of $1.5 million,

would result in an economic value much higher

than $2 million, wouldn't it?

Was 1.5 -- that would be 2.4 instead of two.

And that was higher than the valuation that you

put on the economic component of the case in

August of 2004, right?

Yes. But presumably, that's something that

could have been discussed at mediation as well.

MS. PINKHAM; Your Honor, I move to

strike that.

THE COURT: Overruled.
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Jerry McMillan's Professional Tree Company, if

it was in for a penny, it was in for a pound,

correct?

No, I was talking about contribution and pro-

rata sharing. I wasn't talking about joint and

several as regards the plaintiff.

Well, in for a penny, in for a pound isn't pro-

rata sharing, is it, Ms. Kelly?

That was my description. If you disagree, I

apologize for any confusion.

Okay. And you understand that pro-rata share is

a proportion based on the number of joint

tortfeasors in a case, right?

Yes.

Okay. So if there are ten tortfeasors in a case

the pro-rata share of each would be 10 percent,

correct?

MR. COHEN: Objection, your Honor.

Yes .

THE COURT: Overruled.

Ms. Pinkham)

And if there were five joint tortfeasors, like

in the Rhodes case, the pro-rata share would be

20 percent per party, correct?



1 A Yes, but you would have to tag every party. 1 didn't discuss, as I know the documents indicate-

2 Q And the five joint tortfeasors in the case at
2 Q And Zalewski and DLS also stipulated to liability,

3 the time of August of 2004, that included Jerry 3 right? fP^

4 McMillan's Professional Tree Service, right? 4 A Yes.

5 A The five joint tortfeasors?
5 Q And so under your $4.75 million value of the case, if

6 Q Sure.
6 you do a 20 percent pro rate share, Jerry McMillan's

7 A It was GAP, DLS, Zalewski, Penske and McMillan.
7 share wasn't even a million dollars, was it?

8 Q So that's five?
8 A That isn't the analysis. What I'm telling you is

9 A That's five.
9 whether or not Penske is going to be found liable and

10 Q So the pro rata share of those joint tortfeasors would 10 have to share in a pro rate share, we hadn't made the

11 be 20 percent?
11 decision about conceding liability until after

12 A Yes, if you could tag each one with liability. 12 plaintiff had settled with Jerry McMillan; therefore.

13 Q Right. And AIG was certain that Jerry McMillan was 13 we couldn't obtain their entire policy of a million fOT)

14 going to tagged with liability, right? 14 dollars. Those are one of the strategies that — you

15 A I was.
15 know, would we have made the decision to stipulate to

16 Q But under your —
16 liability if Jerry McMillan had been in the case?

17 A We weren't certain that DLS or Penske or GAP would get 17 Probably not.

18 tagged with liability. 18 Q If you could turn to Exhibit 47 —

19 Q Really? Well, you understood that GAP stipulated to 19 A I should say "maybe not." I don't know. I'd have to

20 liability, didn't you? 20 think about it.

21 A Yes.
21 Q If you could turn to Exhibit 47 for me, please, Ms.

22 Q So you knew it was liable, right? 22 Kelly.

23 A Well, at the end it didn't pay to contest liability. 23 A Yes.

24 That was a legal strategy, as we discussed — or we 24 Q Do you have it?
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I do.

Now, Exhibit 47, under the case evaluation section,

actually references the fact that Jerry McMillan

settled out for $550,000?

It does.

And will not be on a verdict sheet, correct?

Yes.

And it also says: All other defendants are insureds

without additional coverage and the settlement

extinguished any right of contribution for the

remainder of McMillan's coverage. Right?

That's what it says, yes.

So you understood that after McMillan settled, AIG

could no longer take the position that it had any right

to contribution from either Professional Tree or its

insurance company, right?

Yes..

And the fact that AIG had been counting on a million

dollar contribution towards the $4.75 million value of

the case didn't work out that way at mediation, right?

That's right.

But nevertheless, AIG didn't raise Mr. Nitti's

settlement authority by an additional $450,000 to

reflect what hadn't been made available from the
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insurance of Professional Tree, correct?
I"

MR. COHEN: Objection.

A On the contrary.

THE COURT; Overruled.

A We did raise Mr. Nitti's authority when he went to the*"

trial. We continued to negotiate the case and the

authority did change.

(By Ms. Pinkham) pi

Q Right. You waited until the second week of trial to

provide Mr. Nitti with more authority to make a

settlement offer, right?.
r

A No. I believe there were negotiations ongoing at

trial.

Q Now, you testified at your deposition that the reason

why you gave Mr. Nitti more authority was because he ^

called you and told you that the jury really seemed to

like Mr. Rhodes and Rebecca Rhodes. Do you remember

that testimony? fp

A That was part of it, yes.

Q And Mr. Nitti was calling you every day during trial,

correct?

|i

A Yes, he was.

Q And so he told yoCj about the jury's reaction to Mr.

Rhodes' testimony obviously after Mr. Rhodes testified.
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right?

Yes.

And the trial transcripts in this case will show the

date on which Mr. Rhodes testified, right?

Okay.

And do you have any reason to disagree with my

contention that Mr. Rhodes didn't testify until the

second week of trial?

I don't know when he testified.

Ms. Kelly, you were aware that Morris, Mahoney 4 Miller

represented DLS and Zalewski?

I probably was at the time.

And you're aware that Lawrence Boyle was lead counsel

for those defendants at the trial?

I don't remember.

THE COURT: Ms. Pinkham, you'll be done by

10:30, so you have at most fifteen minutes.

MS. PINKHAM: I will be done by 10:30, your

Honor.

Ms. Kelly, could you turn to Exhibit 70 for me. It's

in Volume No. 2.

All right.

And could you find the page that bears the Bates stamp

2214.

1 analysis.

2 Q And you understood, certainly, that at the time the

3 defendants had stipulated to liability, that a judgment

4 would enter against them, correct?

5 A Yes.

6 Q And you understood that the judgment would bear

7 interest at 12 percent, right?

8 A Yes.

9 MR. COHEN: Your Honor, I'm going to object

10 to the use of an attempted exhibit. It's apparently a

11 statement that Mr. Boyle is alleged to have said after

12 the trial. He was on the plaintiffs' witness list.

13 They didn't choose to call him. I'm not sure why this

14 witness is being asked about it in the first place, but

15 we're objecting.

16 the COURT: Okay. I'll hear the question.

17 (By Ms. Pinkham)

18 Q Ms. Kelly, I just handed you a certified copy of a

19 newspaper article.

20 MS. PINKHAM: Your Honor, for the record,

21 it's a certified copy of an article in the Boston

22 Herald, dated 9/25/2004, certified by the Boston Public

23 Library, and I would offer it into evidence as the next

24 plaintiffs' exhibit.

1 A I see it.

2 Q Down at the bottom of the page, the very last

3 paragraph, reads: Zurich also appointed Lawrence Boyle

4 of Morrison, Mahoney & Miller as counsel for co-

5 defendants Carlo Zalewski and DLS. Mr. Boyle is a

6 competent attorney.

7 Does that refresh your recollection of Mr.

8 Boyle's role in the case?

9 A Again, I'm not disputing your assertion of his role in

10 the case. I just don't remember who.

11 Q Okay. Ms. Kelly, you testified yesterday that at the

12 time of the mediation you expected that there would be

13 some discount, that the plaintiffs would agree to a

14 discount on interest. It says mediation would result

15 in a settlement, not a judgment, right?

16 A Usually interest is not something that you pay at

17 mediation. Interest only becomes post-judgment.

18 Q Sure. And the $4.75 million value of the case that was

19 based on the 2 million in economic and the 2.75 in non-

20 economic, that didn't include any component for

21 interest, did it?

22 A When I discussed all the factors with you yesterday in

23 terms of deciding what a venue is going to be and who's

24 trying the case, all of those factors comprised my

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR. COHEN: Objection, your Honor.

MS. SACKETT: Objection, your Honor.

THE COURT: For what purpose?

MS. PINKHAM: It contains an admission, your

Honor.

THE COURT: Admission by whom?

MS. PINKHAM: By Lawrence Boyle.

THE COURT: No, it's sustained. We're not

going to devote any time to that.

MS. PINKHAM: Could I have it marked for

identification, please?

THE COURT: It can be marked for

identification, but if we're going to permit the Boston

Herald to be viewed as an authoritative source, we're

all in trouble.

MR. COHEN; Maybe if it was The Globe, your

Honor.

MS. MCDONOUGH: Are we off the record?****

THE COURT: We can be on the record. It's

still sustained.

(Exhibit O for I.D., marked; Copy of Boston

Herald Article.)



1 MS. PINKHAM: Your Honor, could I make an

2 offer of proof?

3 THE COURT: You may.

4 MS. PINKHAM: Your Honor, Exhibit 84 in this

5 case is the supplemental privileged log of AIG. There

6 are numerous communications with Lawrence Boyle that

7 have been withheld in this case on the basis of

8 attorney- client privilege; therefore, Lawrence Boyle

9 was an agent of the defendant based on their assertion

10 of attorney-client privilege, and I believe that his

11 statements are vicarious admissions.

12 And in the document that has been marked as

13 Exhibit O for identification, Mr. Boyle says: It was a

14 horrible case with bad damages and I think the jury

15 gave a fair reward.

16 And that concludes my offer of proof.

Yj the COURT: Okay. So noted. Let's proceed.

18 (By Ms. Pinkham)

19 Q Ms. Kelly, do you still have the blue binder in front

20 of you?

21 A I'm looking.

22 Q Actually, strike that.

23 Ms. Kelly, you were aware that Dr. Joseph

24 Hanak was never called to testify in the underlying

1 in camera. I've got 94 still

2 A Okay.

3 Q Under "Legal Paid to Date" it's $306,814?

4 A And eighty-six cents. That's what the document says,

5 yes.

6 Q And the document is dated September 14, 2005?

7 A Yes.

8 MS. PINKHAM: Your Honor, if I could have a

9 moment.

10 Your Honor, at this point I would ask that

11 you reconsider your ruling on the documents that were

12 marked as Exhibit N for identification, the Oliveira

13 documents produced by AIG, because I believe that those

14 documents, since they were authenticated, are

15 admissible on the issue of AIG's institutional mental

16 state, reasonableness, and particularly relying on one

17 of your rulings yesterday regarding Mr. Corraack I'm

18 sorry, it wasn't yesterday — it was yesterday. Day 13

19 — in which you struck one of his responses by saying

20 that it didn't matter whether Mr. Nitti acted

21 reasonably under the circumstances. The question is

22 whether AIG acted reasonably in giving Mr. Nitti the

23 authority that it gave him. And at that point in time

24 we were referencing a $7 million settlement offer.

9

10 A

11 Q

12

13 A

14

15

16

17

18

19

20

21

22 (By

23 Q

24

case.

I know that now. Whether I knew at the time I'm

sure I knew at the time.

Ms. Kelly, were you aware of the total of legal fees

and costs that AIG incurred in defending the Rhodes

case?

No. Off the top of my head, no.

Sure. Ms. Kelly, I've just handed you a document

that's entitled "Reserve/Autonomy Increase Request."

Okay.

Dated September 14, 2005. Is this an AIG form

document?

This is an AIG document, yes.

MS. PINKHAM: Your Honor, I would move this

document into evidence.

THE COURT; Any objection? And hearing none,

it may come in as Exhibit 95.

(Exhibit No. 95, marked; Reserve/Autonomy

Increase Request.)

Ms. Pinkham)

Ms. Kelly, Exhibit 95 indicates —

THE COURT: And 94 should be the motion for

1 I'm also relying on the Cohen case.

2 MR. COHEN: Not Mark Cohen.

3 MS. PINKHAM: I'm sorry. It's Bolden v.

4 O'Connor Cafe of Worcester, 50 Mass. Ap. Court, 56-

5 2000, in which the court says, "Resolution of the 93A

6 claim, including the issue of bad faith, will depend !

7 upon a factual determination of the insurer's knowledge

8 and intent."

9 Similarly, I rely on the Massport decision, j

10 Judge Sikora's decision, in which he says that,

11 "Institutional mental state, motivation or good faith

n
12 must be evaluated in detexnnining 93A claims."

13 THE COURT: Well, it's denied. I've already

14 gone over Oliveira. I'm trying to think back to what

15 you said I said. That's not my memory of the context ^

16 of it. But in any event — 1

17 MS. PINKHAM; I have nothing further, then.

18 THE COURT: — it is denied. ^

19 Any redirect? !

20 MS". COHEN: Yes, I do, your Honor.

21 REDIRECT EXAMINATION BY MR. COHEN:
(Wi(i

22 Q Ms. Pinkham asked you some questions about whether you j

23 had valued this particular case as a whole. Do you

24 recall those?



1 A Yes.

2 Q And you said that sometimes you are willing to settle

3 cases for one plaintiff and not another, right?

4 A Yes.

5 Q But in this particular case, did the plaintiffs ever

6 give you any indication that they had any interest

7 whatsoever in settling the cases of the three

8 plaintiffs separately?

9 A No.

10 Q In fact, were any of the demands broken out by

11 plaintiff?

12 A No.

13 Q And is that why you valued this case as a whole?

14 A We negotiated the case as a whole, yes.

15 Q And the executive claims summary in which you came up

16 with the $4.75 million number before trial —

17 A Yes.

18 Q ~ that was finalized in, I think you said yesterday,

19 early August?

20 A I believe that's what the dates indicate.

21 Q Did your evaluation of the case, was that ongoing after

22 that?

23 A Always, yes.

24 Q And what factors did you take into account in

1 Unfortunately, the court decides that they're

2 not going to review the records in camera, so I know at

3 this point the same outstanding issues exist between

4 August and September, when the trial begins, as existed

5 when we originally put our evaluation on the case. One

6 difference has occurred, which is that now that

7 McMillan has settled out and we're not going to have

8 access to the rest of McMillan's policies, I know that

9 the exposure for the 4.75 million is probably going to

10 be, for AIG, is probably going to be greater than the

11 1.75 million on the original ECS. So this is, again,

12 the life of the claim is progressing.

13 The plaintiffs are not negotiating. At this

14 time the demand is, whatever, $15 million or multi-

15 million dollars, in excess of 10.

16 We get to the time of trial. The case begins

17 to go in. We've lost the ruling on the record. She

18 begins to testify. She testifies about her condition

19 before and after. There isn't anything to cross-

20 examine her on concerning those issues. Warren's

21 reporting that the jury seems to be responding well to

22 the family. Again, the analysis of the case and the

23 value of the claim is occurring during this process as

24 well, which ultimately leads to an offer on the case of

1 continuing to evaluate the case after August and

2 through the end of trial?

3 A Again, the first ECS, executive claims summary, is a

4 snapshot of the life of a claim in a particular moment

5 in time. Following the mediation, we continued to

6 evaluate the case. We had made a motion for an in

7 camera review of the psychiatric records. Now, at this

8 point in my evaluation there are the indications of the

9 claim that bring the value of the claim down: the pre-

10 existing condition, the issues on the loss of

11 consortium, the issues on the marijuana use. I know

12 that those exist in the case from what we've seen in

13 the case so far. We asked the judge to look at those

14 issues.

15 Now, if the judge looks at those issues, that

16 resolves one of those factors. Either way. If the

17 judge says I've done an in camera review and the answer

18 is, yes, you're entitled to these records, then that's

19 going to answer the question. If the judge says I've

20 reviewed these records and they don't have anything to

21 do with this claim or how the accident affected her

22 pre- and post-, then that also answers the question of

23 these factors that I'm evaluating whether or not they

24 relate to the claim.

1 $6 million.

2 If you accept the plaintiffs' $3 million in

3 specials, that's an additional $3 million for the non-

4 economic piece of the case, plus they've already

5 received the $550,000 from McMillan.

6 Q Let me just stop you here and go back and ask you about

7 the $3 million in specials in the demand package. That

8 wasn't after that was reduced to present value, was it?

9 A I don't believe so, no.

10 Q And are you aware as to the fact that during the trial
3^1 the plaintiffs' own economist testified that the

12 present value of the future medicals was between 1.4

13 and $1.9 million, depending on her life expectancy?

14 A That might have been something that Warren discussed

15 with me. I don't really recall specifically.

16 Q And are you aware that your life-care planner also

3_7 viewed the present value as $1.4 million of future

18 medicals?

19 A I know we were always looking at our life-care numbers,

20 one and a half.

21 Q Now, did you tell us everything that went into

22 evaluating the case during the trial? I wasn't sure if

23 you had finished that answer or not.

24 A I was finished, yes.
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During the trial, before you got to the $6 million

offer, there were other offers that were made by AIG,

correct?

Yes. Again, I don't recall specifically what the

offers were and what the --

And there were —

— steps taken were.

— other demands that were made by the plaintiff,

right?

Yes.

And eventually the $6 million was offered and you told

us yesterday there was no response to that.

That's right.

Now, you were asked some questions about couldn't

Can5>b€ll have done notice depositions and then

discovery in April or May or June 2004. Do you recall

those questions?

1 do.

Although Canpbell filed an appearance in April, do you

know when the Campbell firm actually took over the case

as lead counsel?

I know that — I don't think that was until June.

And in addition to that, were you aware that the

discovery deadline had elapsed October 31, 2003?

1 A Yes, that was one of the issues that we were having.

2 Q Can a party notice discovery after a discovery deadline

3 without getting court permission?

4 A I don't believe so.

5 Q In fact, the IME in this case took place on July 20;

6 we've heard evidence as to that? Are you aware of

7 that?

8 A Yes.

9 Q And I take it that was scheduled sometime before July

10 20, right?

11 A Absolutely.

12 Q And I think in your direct there was evidence that was

13 discussed about maybe Ms. Pinkham's cross that Dr.

14 Hanak, the physiatrist, had been retained in May

15 sometime of 2004. Do you recall that?

16 A I don't recall.

17 Q But in any event, was there efforts made to schedule

18 the IME before it took place in July?

19 A It was always scheduling in terms of when the

20 depositions are going to take place, when the IME is

21 going to place. That was an ongoing process.

22 Q Were there discussions that defense counsel had with

23 plaintiffs' counsel about —

24 MS. PINKHAM: Objection.

1 THE COURT: Sustained.
1 A You did.

2 (Bv Mr. Cohen)
2 Q And was that what you were talking about when you were

3 Q Now, there was some questioning of the correspondence 3 talking there was some controversy in May about whether

4 that was going back and forth in May of 2004 between 4 to file this motion or not?

5 Zurich and AIG and GAP about the motion to continue the 5 A There was controversy regarding that, and then there

6 trial, and Ms. Pinkham read you some of that 6 was also controversy alxjut the insured's concerns about !

7 correspondence, right? 7 filing the motion and the court being mad at us.

8 A Yes.
8 Q And in fact after that, was the motion in fact filed?

9 Q Could you turn to the first page of Exhibit 39, which 9 A It was.

10 is an e-mail from Kathleen Fuell to Mr. Maturine dated 10 Q And do you recall when that was approximately?

11 May 21.
11 A I think that was June.

12 A I'm sorry, what's the exhibit number, please? 12 Q And we've heard testimony that it was denied on July 9

13 Q It's Exhibit 39. It's the first thing on Exhibit 39. 13 right?

14 There's an e-mail chain, but that's the first one. 14 A Yes.

15 A Okay. I see that, yes. 15 Q Now —

16 Q And with respect to the second paragraph of that e- 16 THE COURT: Mr. Cohen, only the essential. t

17 mail, it says: With regard to the motion to extend 17 We do have to get through Mr. Maser.—

18 discovery, I am surprised that we are being notified by 18 MR. COHEN: Yes. I'm getting done. I'm

19 our insured that this motion was filed without any 19 seeing if there's anything else.

20 discussion with Zurich. Please be advised that if you 20 (By Mr. Cohen)

21 choose to make such decisions independently and to 21 Q The narrative report that Ms. Pinkham asked you quite a

22 direct this litigation without the concurrence of the 22 few questions about

23 insured or Zurich, it may be afc your own expense. 23 A Yes.

24 Did I read that correctly? 24 Q — that included things that weren't in the demand
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package, correct?

Yes.

MR. COHEN: Okay. That's all I have. Thank

you.

THE COURT: Okay. Ms. Sackett, anything?

MS. SACKETT: Yes. Just four questions,

maybe.

8 RECRQSS-EXAMINATION BY MS. SACKETT;

9 Q Ms. Kelly, you didn't authorize a $6 million settlement

offer at any time before the trial started, right?

Correct.

And you didn't offer — authorize the $6 million offer

during the middle of trial, as the evidence was going

in, did you?

I don't remember what the timing of when the

authorization for it was. I don't believe that the

offer was made until after the close of the evidence.

I'm sorry?

I don't know what -- I don't recall what the specific

negotiation, the last step negotiation was during the

trial, and I don't recall when Mr. Nitti specifically

got the $6 million authority. It's my understanding

that -- I believe -- I remember it was offered at the

end of the trial.

1 A Is this the draft? Yes, this is the draft.

2 Q Okay. And what's the date?

3 A 1/11/2005.

4 Q And is Exhibit 219 also an AIG executive claim summary?

5 A Yes.

6 Q And that one's dated January 24, 2005?

7 A Yes.

8 Q And you'll note that both Exhibits 218 and 219 have

9 been redacted under exposure, haven't they?

10 A Yes.

11 MR. COHEN: Your Honor, I don't believe this

12 is in the scope of my redirect.

13 the COURT; I think that certainly isn't. In

14 any event, it says what it says, so why don't you use

15 your last 30 seconds with a question that she can

16 answer that I can't see for myself.

17 (By Ms. Pinkham)

18 Q So, Ms. Kelly, on the basis of Exhibits 218 and 219,

19 there is no evidence upon which the court can rely to

20 determine how AIG valued its potential exposure in

21 January of 2005, is there?

22 MR. COHEN: Objection.

23 THE COURT: That question's rhetorical. It's

24 sustained.
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At the end of the trial. And that was after the

evidence had all gone in?

When specifically at the end of trial? I don't

remember, but at the end of the trial.

MS. SACKETT: That's it, your Honor. Thank

you.

THE COURT: Okay, Ms. Sackett — I'm sorry,

Ms. Pinkham, you have maybe two minutes.

MS. PINKHAM: Thank you, your Honor.

10 RECRQSS-EXAMINATION BY MS. PINKHAM:

11 Q Ms. Kelly, would you turn to Exhibit 218. It's one of

AIG's exhibits in your blue binder.

I don't have the blue binder.

Well, you can share one with me then.

You testified on your redirect with Mr. Cohen

about the executive claim summaries in the case?

Okay.

Do you recall that?

Yes.

And executive claim summaries were filled out even

after the trial?

There was an executive claim summary after, yes.

And I'm showing you the document that's been marked as

Exhibit 218. Is that an AIG executive claim summary?

Honor.

MS. PINKHAM; I have nothing further, your

THE COURT: All right. Thank you.

THE WITNESS: Thank you. Judge.

THE COURT: All right. Mr. Varga, next

witness.

MR. VARGA: Your Honor, Zurich American

Insurance Company calls Karl A. Maser.

IfABT. MASER. Swom.

THE COURT: If you would, sir, please spell

your last first and last name.

THE WITNESS: First name is Karl, with a K.

Last name is Maser, M-a-s-e-r.

THE COURT: M-a-s-e-r. Okay, you may

proceed.

MR. VARGA: Thank you, your Honor.

17 DIRECT EXAMINATION BY MR. VARGA;

Q Good morning, Mr. Maser.

A Good morning, Mr. Varga.

Q Mr. Maser, would you please tell the court where you

currently reside?

A I currently reside at 815 815 Ashford Lane, Fort

Collins, Colorado.

Q And, sir, how are you currently employed, if at all?



1 A I'm currently enployed as an insurance consultant. 1 industry as an employee of conpanies included oversight

2 Q And how long have you been employed as an insurance 2 of claims litigation?

3 consultant?
3 A Yes.

4 A A little over ten years now.
4 Q All right. Can you tell us the last insurance company

5 Q Are you self-enployed? 5 that you worked for?

6 A Yes.
6 A It would have been the Hartford Insurance Group.

1^

7 Q All right. And are you a veteran in the insurance 7 Q And that's based in Connecticut, true?

8 industry? 8 A Yes. I worked in Hartford, Connecticut, correct.

9 A Well, I don't know how you define "veteran." I've been 9 Q And were you in the home office?

10 in the business since 1963.
10 A Yes.

11 Q All right. And during that time period, have you 11 Q All right. And what type of insurance, primary or

12 worked for insurance companies? 12 excess, or both, did The Hartford write at that time?

13 A I have.
13 A Well, they wrote everything: primary, excess, surplus

14 Q And you tell us the total number of years that you've 14 lines, you name it.

15 worked for insurance conpanies? 15 Q All right. And how many years did you work for The

16 A January of 1963 and I retired in March of 1997. 16 Hartford?

17 Q I see.
17 A I started with them in July of 1984, so it's been what?

18 A So that's a little over 34 years. 18 A little under 14 — 13 years, I guess. The 13-year

19 Q And during that time, were you enployed in the capacity 19 range, right.

20 of claims professional or claims executive? 20 Q So July 1984 through 1997, true?

21 A My entire career has been in the claims department. 21 A Correct.

22 correct.
22 Q All right. And what was the last position that you

23 Q All right. Thank you. 23 held? What was your title?

24 And has your involvement in the insurance 24 A I was vice president in charge of major litigation.

1 Q And so you were an executive of the company?

2 A Oh, yes.

3 Q All right. And how long did you hold the position, Mr.

4 Maser?

5 A A couple years.

6 Q And can you describe for the court in general terms

7 what your responsibilities were as vice president of

8 major litigation?

9 A We handled — I had a couple of lawyers working for me

10 in the unit and we handled major litigation other than

11 environmental. And in addition to that, all of the

12 extra contractual claims were handled by my unit.

13 Q Now, extra contractual claims were refers to what?

14 A Well, 93A claims in Massachusetts, any type of claim

15 against the con®)any, either statutory or under the

16 covenant of good faith and fair dealing, where there's

17 an alleged breach of the covenant. Those type of

18 claims would be handled by our unit.

19 Q Things that we would generally refer to as bad faith

20 claims?

21 A I don't like to call them that, that's the allegation,

22 but, yes.

23 Q I see. And the major litigation unit, did it handle

24 claims under all lines of insurance?

1 A We were actually focused — let me break it up. The

2 major litigation part of it would have been almost

3 exclusively in the liability side, primarily as

4 conprehensive general liability policies, but also some
(wm

5 automobile liability policies. But in the extra

6 contractual side, obviously, extra contractual claims

7 can rise under any line of business. So any claim,

8 whether it be property, worker's compensation, /mt)

9 automobile, general liability, even accident and health j

10 where there are allegations of extra contractual

11 exposure to the company would be handled in that unit,
fnV)

12 yes.

13 Q I see. And in the point in time when you were vice

14 president of major litigation, did you have certain

15 settlement authority?

16 A My settlement authority was unlimited.

17 Q So there was no dollar limit at all on the authority

18 that you were able to give to settle a claim?

19 A No. I mean, obviously. I reported on many of these

20 cases, I reported to the board or to the president or

21 the chairman and I would not — you know, you'd have to

22 use some discretion when you had that kind of |

23 authority, so you would them advised as to what was

24 happening on the major litigation.



81 82

1 Q But you were the decision-maker ultimately? 1 A Well, I call it a dotted-line, not a direct line. They

2 A Yes. 2 had their own president at First State. But since it

m 3 Q And prior to holding the position of vice president of 3 was a subsidiary of the company, we needed to have some

4 major litigation, Mr. Maser, what title did you hold? 4 oversight. And so what would happen, on a regular

5 A I was vice president and deputy director of claims. 5 basis we would come up to Boston and visit with them

6 Q In what lines of insurance? 6 and review cases, and if there were certain issues that

7 A It was all lines. 7 would come up, the manager there would discuss them

8 Q And does that include general liability and auto 8 with me or with one of my subordinates.

9 liability? 9 Q And among the issues that you might discuss with

10 A Yeah. It was general liability, auto liability, comp. 10 subordinates at First State might be things relating to

11 the whole bit. 11 claim handling of excess claims?

12 Q All right. And as vice president and deputy director 12 A Oh, yes. I mean, they were primarily — they didn't

13 of all claims, did that include nationwide claims? 13 really write — the only primary business they wrote

14 A Oh, yes. Actually, it went beyond that. We had a 14 was what we call surplus lines business, which was

15 couple of conpanies in England, in London, Edinborough, 15 somewhat exotic stuff. They're primarily an excess

16 an excess insurance conpany, and I served in sort of a 16 lines writer.

17 liaison capacity of those companies. And, of course, 17 Q And in your capacity as vice president and deputy

18 we had here in Boston we had the First State Insurance 18 director of all claims, is it fair to say you were the

19 Company, which was an excess and surplus lines company. 19 senior-roost claim executive at the company handling

m
20 which also sort of had a dotted-line reporting 20 day-to-day claims, so to speak?

21 relationship with me. 21 A Certainly on the technical side I was the senior claims

22 Q So First State, an excess carrier, had reporting 22 executive. I reported to a senior vice president of

23 obligations to you as vice president and deputy 23 claims, but his capacity was primarily administrative.

24 director of all claims? 24 So from a technical standpoint, yeah, I had the — I
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was the senior executive.

And did you have — what settlement authority, if any,

did you have in the capacity as VP and deputy director

of all claims?

It was still unlimited at that point. It's always been

unlimited, yes.

And in your capacity as director -- I'm sorry, vice

president of major litigation and prior to that VP and

deputy director of all claims, were you responsible

ultimately for claims involving catastrophic injuries

such as paralysis or death?

Let me just back up a little and explain what my role

was, and I hope I don't -- I know you're trying to get

me in and get me out of here today, but my role was

primarily to oversee the AVPs responsible for the lines

AVP is what?

Assistant Vice President. There are assistant vice

presidents who are responsible. As a manager of

automobile liability, worker's corop, general liability,

environmental -- at that time that reported to me also

— property, et cetera. So those managers reported to

me and they had limited authority. Most of them had

probably a million dollars authority. I think that

varied over the time I was there, but generally

1

2

3

4

5

6

7 Q

8 A

9 Q

10

11 A

12 Q

13 A

14

15

16

17

18 Q

19

20 A

21 Q

22

23 A

24

somewhere from 500 to a million dollars. Any case that

would be in excess of that value, they'd have to come

to me for authority, and so that's how I would get

involved. Or I'd be available obviously for

consultation on any issue that they wanted to talk to

me about. I hope that clarifies my role.

Thank you, it does.

Okay.

Let me just quickly turn to your prior employment.

Prior to ITT-Hartford, where were you employed?

Fireman's Fund Insurance Company.

Where are they based now?

Well, currently, they're in Novato, California. At the

time that I started -- well, I started with them in

Hartford, but their home office was originally in San

Francisco and they moved from San Francisco to Novato

while I was there.

And how many years were you with Fireman's Fund in

total?

I was with them for approximately 21 years.

And that was from the time that you started in the

industry to 1984?

I started with them — actually, they were not

Fireman's Fund when I started in '63. It was the
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1 American Insurance Con5>any, and they were in the 1 Q So your responsibilities as V.P. of technical claims

2 process of merging with Fireman's Fiind at the time and 2 included oversight of excess insurance claims, as well

3 it became Fireman's Fund American. And I started there 3 as primary insurance claims, true?

4 as a trainee in 1963. 4 A Yes, it did.

5 Q And you worked your way up through the ranks of the 5 Q And I didn't ask you this before, but at ITT-Hartford,

6

7 A

corporation, true?

Well, I made it up through the ranks. Whether I worked

6

7

did you have responsibility at times for making

coverage decisions on claims presented under liability

8 my way up there, I don't know. 8 policies?

9 Q What was the last position that you held, Mr. Maser, at 9 A I was — you're always involved with coverage

10 Fireman's Fund? 10 decisions. Some of the more con^lex coverage decisions

11 A I was vice president in charge of technical claims. 11 are the ones that you get involved with. And, yeah, I

12 Q And can you tell the court just generally what your 12 did a lot of that.

13 responsibilities were in that capacity? 13 Q And is that also true at Fireman's Fund?

14 A Very similar to what I had at The Hartford. When I was 14 A Absolutely.

15 deputy director, virtually all lines, with the 15 Q All right. In the course of your work at the Fireman's

16 exception of environmental claims, reported to me. 16 Fund, did you have ultimately responsibility for any

17 Q And did that include general liability as well as auto? 17 claims, liability claims, in the Commonwealth of

18 A There's general liability, auto, worker's conq?. 18 Massachusetts?

19 property, fidelity and surety. We had a big chunk of 19 A Oh, yes. I'm sorry, did you say Fireman's Fund?

20 OSHA Marine, entertainment business. We had some 20 Q Yes.
n

21 exotic stuff out there, too. 21 A Well, let me back up a little bit. We didn't get into

22 Q And at the time that you were with Fireman's Fund, was 22 my — I said I was a trainee in Hartford. That's where

23 it a primary insurer or an excess insurer or both? 23 I started. But in 1969, the Hartford office had tm

24 A It was both. 24 responsibility for the State of Connecticut, as for

1 all, and I was an outside adjuster trainee and so forth

2 and supervisor and ultimately the manager of that

3 office. And while I was there, we assumed

4 responsibility for the handling of claims in western

5 Massachusetts, so that would have been sort of

6 Springfield — a line straight up from Springfield up

7 to the Vermont-New Hampshire border, and everything

8 west of that would be handled by our office. So I had

9 direct.handling responsibility as a supervisor and a

10 manager for claims in Massachusetts.

11 Subsequently, when I had nationwide

12 responsibilities at both Fireman's Fund and Hartford,

13 obviously that encompassed the state of Massachusetts

14 also.

15 Q Now, I don't want to go through all of the rest of the

16 positions you held at Fireman's Fund because we don't

17 have the luxury of that time, but is it fair to say,

18 Mr. Maser, that you had a number of managerial

19 responsibilities and executive positions before you

20 became vice president of technical claims for the

21 Fireman's Fund?

22 A Yeah. You know, very quickly, a trainee in 1963, I was

23 promoted to a supervisor and then ultimately manager of

24 the Hartford office. In 1976, I was transferred to the

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

home office working with McKenzie Management

Consultants who had been retained by our parent,

American Express, to do some analysis of how we handled

claims. And I worked with that for a couple of years.

And ultimately I became what they call the regional

claims administrative officer and assistant vice

president responsible for the eighteen western

branches, ten of which were in California at the time.

And then from there I took sort of a lateral

position as assistant vice president and manager of

automobile claims, and then subsequently became vice

president in charge of technical claims at the Fund.

Now, when you were for ITT Hartford and for Fireman's

Fund, when you had occasion to have some role in claims

under a primary insurance policy, did you have occasion

to deal with excess insurers on the same claim?

Yeah, that's true at both companies, correct.

And when you were handling or when you were involved at

ITT Hartford and, prior to that, the Fireman's Fund in

claims under an excess policy that was issued by one of

those companies, did you have occasion to deal with

primary insurers on the same claim?

You say "to deal with." My responsibility was

primarily supervisory or managerial and I would get

n

A
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involved in these cases as they were brought to my

attention by my subordinates. My direct handling, I

wouldn't be necessarily involved until I got involved

with the company litigation — the major litigation

uhit where I did direct hands-on claims handling, but

when I was deputy director and then V.P. in charge of

technical claims at Fund, my responsibility was

primarily in a managerial and supervisory capacity as

it respects my subordinates. So generally these types

of cases would be brought to my attention, yes.

Now, I just want to move on briefly to your consulting

and expert witness experience. And you said you've

been doing consulting work for about ten years?

Correct.

Can you tell us, have you in those ten years served as

an expert witness in cases involving claims alleging

that an insurance company failed to settle a liability

claim when liability became reasonably clear?

Yes.

And how many times have you testified as an expert in

court?

Well, three times in court and one time in arbitration.

And you testified in both federal and state courts?

Yes.

1 A Well, a couple of them have been direct arbitrations.

2 It's unusual to have an arbitration clause in a primary

3 or any type of a policy, direct policy, but there's a

4 few of them out there, and I've had a couple of those.

5 But most of my arbitrations — I've had about — I've

6 been involved in — I've been assigned as a party

7 arbitrator or as an umpire on arbitrations in

8 approximately 40 to 50 cases over the last ten years

9 and of which probably 25 of them have gone to a hearing

10 and an award. And they're primarily re-insurance

11 arbitrations which involve American companies,

12 insurance companies, that have ceded reinsurance

13 treaties with either London, the London market re-

14 insurers or other companies that engage in the

15 reinsurance business. Usually I'm retained on the

16 cedent's side, not on the re-insurer's side.

17 Q And just in general, what's at stake in terms of

18 dollars in these arbitrations in the experience that

19 you've had?

20 A Well, when you're talking about companies like

21 Halliburton and Dowe Klunk Chemical [sic] and things of

22 that nature, Owens Corning, asbestos, you're in you

23 know, the underlying cases are in the billions of

24 dollars. The dollars that are ultimately ceded through

1 Q What is the percentage of assignments or expert witness

2 assignments that you've taken on for insurers as

3 opposed to policyholders?

4 A 75/25.

5 Q So 75 percent of the time you've testified for

6 insurance companieis, approximately?

7 A Yeah. You know, sometimes you have disputes between

8 insurance companies. I have a couple of those going

9 right now. You know, so it's kind of hard to say, but

10 generally speaking, I look at the facts of the case and

11 determine whether or not this is a type of case that I

12 want to be involved with and I agree with the positions

13 of the parties that want to retain me, and that's how I

14 make my decision. Whether it's a policyholder or

15 whether it's a carrier, that's how I make that

16 determination.

17 Q And have you ever declined to take on — or to serve as

18 an expert in a case?

19 A Yes, I have.

20 Q Do you also do arbitrations?

21 A Yes. Half of my time. In fact, I'm doing one next

22 week in New York — actually, Philadelphia, I'm sorry.

23 Q And what types of arbitrations are these, just

24 generally?

1

2

3 Q

4

5 A

6 Q

7 A

8 Q

9 A

10 Q

11 A

12

13 Q

14 A

15 Q

16 A

17 Q

18

19

20

21

22 A

23 Q

24

to the re-insurers are generally in the millions and in

tens of millions of dollars.

Now, I want to go back in time just a little bit and

ask you, first of all, you're an attorney, correct?

I am.

You have a law degree?

Correct.

When did you get your law degree?

1974.

And you're admitted to the Bar in Connecticut, true?

In Connecticut. I graduated from Western New England

in Springfield.

And where did you go to college?

University of Connecticut.

And what degree did you receive?

A B.S. in insurance administration.

Mr. Maser, based on your forty-four years of experience

in the insurance industry, have you become familiar

with the responsibilities of primary insurance

companies in handling bodily injury claims under

liability and auto policies?

Yes, I have.

Have you become familiar with the custom and practices

in the insurance industry with respect to primary care
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in their investigation and evaluation and disposition

of claims under liability in auto policies?

I believe I have, yes.

Have you become familiar in your forty-four years of

experience with accepted claim handling practices in

the insurance industry with respect to the resolution

of coverage issues and issues concerning other

insurance clauses?

Yes.

And in the time you've been employed or as a consultant

in the insurance industry, have you become familiar

with the customs and practices relative to the dealings

between primary carriers and excess carriers?

Oh, yes.

You're familiar with Chapter 176D of the Massachusetts

General Laws; are you not?

Yes, I am. It's the same, basically the same language

that you have in forty-nine states. There's one state

that doesn't have the Unfair Claims Practices Act.

But, yeah, it's the same language essentially.

And so your familiarity with the provisions of that

statute stems from your years of experience in the

industry?

Oh, yeah. California, we had the heyday back about 20,

I have also, yes.

Did you produce certain documents produced by the

plaintiffs in this case, including some of the medical

records?

I have looked at some of them, correct.

Did you have an opportunity to review the demand

package that has been marked as Exhibit 10 in this case

from August 2003?

I reviewed it, yes, sometime agg, yes.

And have you had an opportunity to review the

depositions taken in this case?

I have.

And what about the amended complaint in this case, did

you review that as well?

Let's see. I believe I have, yes.

And you've had the opportunity to review the best

practices document that is marked as an exhibit in this

case from Zurich?

I have.

And what about the liability of standards of excellence

from Crawford & Company?

I have.

Did you review tHe third-party administrative agreement

that Zurich had with Crawford & Company?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

30 years ago where you could have a direct action

against the insurance company under a case back then,

and they were all basically fairly settled —or f

effectuate a settlement under the Unfair Claims

Practices Act. I was involved in many, many cases. In

fact, there's a Fireman's Fund case that ultimately had ^
the ruling of the Supreme Court overturned so that you

no longer can bring a direct action in California.

I'm sorry, I love to talk about that.

Before I get to your opinions in this case, Mr. Maser,

I want to ask you about what you reviewed to prepare

for your opinions.

Did you review the claim file materials that |

were provided by Zurich?

I have, yes.

And did you review Crawford's claim file as it was ^
produced to you by Zurich?

I have.

Did you review electronic claim notes for both Crawford

and Zurich for the Rhodes case?

The so-called Z notes?

Yes, from Zurich.

Yes, I have. i

Did you review Crawford's electronic notes?

I have. ^

And have you reviewed Crawford's client's specific

instructions with GAF Building Materials?

1 have.

Did you review a chronology that I gave to you

regarding certain claim handling events in this case?

Yes, sometime ago.

Was that a document that you relied on in forming your P

opinions?

No. It was just helpful and informative. I relied on

what I read in the documents that you provided me. ^
So your opinions are based in part upon your experience

over forty-four years and also upon the materials that

you were provided to read in this case?
P

That's correct.

All right. Let's turn to the opinions, then, if we

may.

Can you tell us in a broad sense, Mr. Maser, p

when a new bodily injury liability claim is presented

to a primary insurer such as Zurich, what are the

things that the insurance company must investigate and
f

assess?

Well, we like to refer to it sort of as the three-

legged stool. It's the coverage, the liability and
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damages is what you look at, and you investigate that

fully and try to determine — you know, you start with

coverage, obviously. The first thing you do is

determine whether coverage applies and if coverage

applies, then you go to the other two, the liability

and damages. You're generally doing that all

concurrently, however.

And you formed some opinions in this case regarding

Zurich's handling of certain insurance coverage issues

stemming from the Rhodes' underlying claims, true?

I have, yes.

And you're aware that at some point after Mrs. Rhodes'

auto accident in January of 2002, parties other than

GAF, that is. Driver Logistics, Zalewski and Penske,

sought a defense under the Zurich policy, correct?

That's correct.

Do you know when that happened?

From what I reviewed in the file, the only material

I've read it didn't appear to me that it had occurred

until subsequent to the suit being filed by the

Rhodeses, the plaintiffs.

What company was first to request coverage under

Zurich's policy?

I believe it was Penske.

1 practice, is it unusual for a primary insurer to seek

2 the advice of or seek assistance of outside coverage

3 counsel in resolving coverage issues that may arise

4 vis-^-vis third parties making a claim under a primary

5 policy to which they're not a party?

6 A Well, it's not unusual to retain coverage counsel in a

7 lot of different situations, and that one situation is

8 a key example, yes.

9 Q You're aware that Zurich retained a law firm of Taylor,

10 Duane, Barton & Oilman as coverage counsel in this case

11 in August of 2002, correct?

12 A I'm aware that they retained coverage counsel, yes.

13 Q And in your opinion, was that retention, was the act of

14 getting assistance from counsel, consistent or

15 inconsistent with good claim handling practices?

16 A Oh, I think it was consistent with good claim handling

17 practices. I certainly would have done it myself if I

18 were in that position, yes.

19 Q Can you explain why that is?

20 A Well, I took a look at the coverage issues that were

21 presented.

22 First of all, as I understand from reading

23 the file, this matter was first brought to the

24 attention of Mr. Mclntosh who is the oversight, home

1 Q And after that, which company?

2 A DLS.

3 Q Within the insurance industry and based on your years

4 of experience and in a situation like this where there

5 are companies that are not named insureds specifically

6 under the contract, is it customary for a primary

7 carrier like Zurich to seek out other parties to defend

8 before a lawsuit is filed?

9 A Well, you don't go out and seek other parties to

10 defend. Obviously there's nothing to defend if you

11 don't have a lawsuit. But secondly, until such time as

12 you receive a notice or a tender from one of the

13 parties that they want to be covered under your policy,

14 there's no point in going out and asking them whether

15 they want to be covered, you know.

16 Q And why is that?

17 A Well, I mean, you just don't know what the facts of the

18 case are. You don't know whether they have their own

19 coverage that's going to apply. Until such time as

20 they come to you, I don't think you have any obligation

21 to go to them and ask them, hey, you want my policy, if

22 you would.

23 Q In your experience and over your years of work in the

24 industry and based on your knowledge of custom and

1 office claims person, if you would, as I would describe

2 him, for Zurich, in August, I think it was August the

3 7th of '02, and it was brought to his attention by I

4 believe Mr. Chaney, who is the claims handler assigned

5 by the TPA retained by GAF, to handle the Rhodes

6 matter. And I believe in that conversation Mr. Chaney

7 suggested that coverage counsel be retained because of

8 this tender of defense, or demand for defense, I guess,

9 that was brought by the Penske Company at that time.

10 And I believe I think there was some

11 discussion, if I recall, of the complexities involved.

12 There were contractual issues involved. There was the

13 additional insured's issues involved. You're talking

14 about Mclntosh, who's working out of Orlando, Florida

15 and has responsibility, as many of my examiners do, or

16 had, for many, many jurisdictions in dealing with

17 somewhat of a unique policy from this standpoint, which

18 is the Mass. Commercial Automobile policy. I think

19 faced with all of that information, it was incumbent

20 upon Mr. Mclntosh to request assistance from somebody

21 up there.

22 Now, as I understand it, the TPA did not have

23 authority to do any kind of coverage analysis, so it

24 couldn't rely on Chaney to do it; and frankly, given



1 the complexity, I think it made sense to get involved

2 with counsel, Massachusetts counsel, who's familiar

3 with the Massachusetts automobile policy, and more

4 specifically, with the other insurance clause, which is

5 Zurich. And these policies vary, in my experience at

6 least — the interpretation of the other insurance

7 clauses vary substantially from jurisdiction to

8 jurisdiction. So you needed to get a Mass view of how

9 the policy applies and how the contractual issues that

10 are involved apply in this specific case.

11 Q Now, do you have a sense, based on your review of the

12 file, for how long a time period it took for the issues

13 of whether Penske and Driver Logistics and Zalewski

14 were insured under — potentially insured under the

15 Zurich policy, how long it took to resolve those

16 questions? Not the other insurance question, but just

17 whether there was coverage potentially a defense

18 available to Penske, DLS and Zalewski?

19 A Yeah, I'm trying to remember. It seemed to me there

20 was correspondence going back and forth with counsel.

21 But it seemed to roe that counsel was retained either I

22 think in September, or maybe it was August of '02, and

23 I believe the decision was made either December or

24 January, which is a period of about, what, four or five

1 handler, which was GAF's TPA, Crawford, was continuing

2 to do their job, which was the investigation of the

3 underlying claim and also, I believe obviously by that

4 time defense counsel was involved and they were doing

5 what they were supposed to be doing. So that aspect of

6 the claim was continuing to be pursued by the people

7 who should be pursuing it, the handlers, and that would

8 have been Crawford and, of course, defense counsel in

9 the case.

10 MR. VARGA; Your Honor, we might be at a good

11 point for our morning break because I have another

12 subject to start.

13 THE COURT: That's fine. Okay. We'll break.

14 Let's see if we can take a shorter one than usual.

15 We'11 take twelve to fifteen minutes, depending on when

16 we're all set to go. Okay?

17 (A recess was taken.)

18 THE COURT OFFICER: Court is back in session;

19 please be seated.

20 THE COURT: Okay. You may proceed, Mr.

21 Varga.

22 MR. VARGA: Thank you, your Honor. I would

23 like to correct for the record my last name. V-a-r-g-

24 a, your Honor.

1 months, I guess. I think that's correct. Somewhere in

2 that range.

3 Q And based on your experience in the insurance industry,

4 do you have an opinion as to whether that four- or

5 five-month time period was consistent with insurance

6 industry standards?

7 A I mean, it depends on the availability of information

8 and the access to information. As I understand it, you

9 need to determine whether or not they had other parties

10 involved, that they have access to the policies of DLS j"
11 and Penske or whomever was involved here, what kind of

12 research was involved. You know, I don't think that's

13 an unreasonable period of time, no. ||

14 Q And you're aware that — strike that.

15 In your opinion, did the efforts that were

16 undertaken to resolve the coverage issues with respect

17 to whether DLS and Penske and Zalewski were going to

18 have a defense or even under a reservation of rights

19 under the Zurich policy, did the efforts to undertake a

20 resolution of those issues in any way delay Zurich's

21 evaluation of the claim?

22 A Not from my review of the file. Obviously, the

23 coverage interpretation was being done in a separate ^

24 track by coverage counsel. At the same time, the

|P^

1 THE COURT: I'tti sorry?
f*

2 MR. VARGA: There's no "S" at the end, and

3 you wouldn't believe the number of different letters

4 that have been added to the end of my name, but I could

m

5 ask the court's indulgence.

6 THE COURT: I stand corrected. I have added

7 an "S' to your name. All right, I will stop doing

8 that. |i

9 MR. VARGA: That's all right. I won't call

10 you Judge Gant.

11 THE COURT: I've been called worse, but you

12 may proceed.

13 MR. VARGA: Thank you. Judge Gants.

14 (By Mr. Varga)

15 Q Mr. Maser, in your career in insurance you've been f

16 responsible for claims like the Rhodes case in which

17 entities other than your policyholder have sought a

18 defense under your policy, correct? ^

19 A Yes, I have.

20 Q All right. And can you tell us, based on your

21 experience, is it customary in the industry to

22 investigate other potential sources of primary

23 insurance for those third parties in that kind of a

24 situation?



1 A Of course.

2 Q Can you explain to the court why that is, please?

3 A Well, you have a duty to your policyholder to go

4 forward and determine whether or not there's coverage

5 under other policies, because there's only so much

6 money available under the policy. And if there's — if

7 you have to provide coverage for additional insureds,

8 that would erode the 2unount of coverage that would be

9 available to your named insured, so it's critical to do

10 that.

11 Q Is there any other reason why it's important to do

12 that?

13 A Well, you could find out that there's other coverage

14 available for your own insured, under the insureds that

15 are claiming additional insurance status under your

16 policy.

17 Q And you're aware that in this case Zurich, through its

18 coverage counsel, attempted to identify other sources

19 of primary insurance available to Driver Logistics and

20 Penske and Zalewski, true?

21 A Yes.

22 Q In your opinion, and based on your experience and your

23 knowledge of custom and practice in the insurance

24 industry, was it reasonable for Zurich to expect that

1 You know, the general rule is the coverage

2 follows the vehicle. The owner of the vehicle here was

3 Penske. Now, is that true in this case? You know,

4 unless you look at the policies and look at the

5 contractual arrangements, there's no way you would

6 know.

7 Q Why do you say that there' s a general rule that the

8 coverage follows the vehicle?

9 A Well, just about every automobile policy covers someone

10 else who's operating your vehicle.

11 Q In your view of the materials that were provided to you

12 in this case, did you make observations as to efforts

13 undertaken by coverage counsel to identify sources of

14 other insurance for DLS, Penske and Zalewski?

15 A Yeah. They sent numerous letters out, I think it's

16 five or six, if I recall correctly, over a period of

17 several months, and they were getting some pushback, if

18 I recall, from counsel for -- I don't know if it was

19 Penske or DLS, one of the two. DLS, I think. So they

20 were having difficulty getting the information they

21 needed to do the proper evaluation.

22 Q Now, the pushback that you described from DLS's

23 counsel, is that from their private counsel, Steven

24 Leary, or someone else?

1 any of those entities might have had their own primary

2 insurance to protect them in the event of liability in

3 this case?

4 MR. PRITZKER: Objection.

5 THE COURT; Overruled.

6 A Well, clearly, you know, a company like Penske, you've

7 seen their name on, you know, every truck in just about

8 every state in the union, clearly would have coverage.

9 You presume that they would have coverage.

10 DLS is a — you know, you would think also,

11 even though they're obviously not the size of Penske,

12 they are a commercial enterprise, and commercial

13 enterprises have coverage normally.

14 (By Mr. Varga)

15 Q And if it had been the case that Penske or Driver

16 Logistics did have its own primary policy that would

17 apply to it, to one of those entities, how might that

18 have impacted the overall exposure of GAF's policy with

19 Zurich?

20 A Well, you know, obviously, the question of the other

21 insurance clause that we talked about before and also

22 it's always possible that those other policies might

23 even have coverage for GAP. Who knows? You know,

24 unless you look at it. Y

1 A I believe it was from their private counsel.

2 Q In your opinion, Mr. Maser, were the efforts that were

3 undertaken to identify other sources of primary

4 coverage for DLS, Penske and Zalewski consistent or

5 inconsistent with industry custom and practice?

6 A It's consistent. Obviously, it's something you have to

7 do. It's part of your investigation to go ahead and do

8 that.

9 Q And based on your review of the file materials provided

10 to you, at what point in time do you understand Zurich

11 learned that Driver Logistics did not have its own

12 policy — I'm sorry — primary policy of liability

13 coverage or auto coverage?

14 A I believe I saw a note from Mr. Chaney in his Noveiriber

15 of 2003 report where he's relaying some type of

16 conversation between counsel that said that DLS

17 apparently had no primary coverage because of some

18 error by their broker. So that would have been their

19 first notice, as I understand it.

20 Q The first notice to Zurich?

21 A Yes.

22 Q And can you tell us, do you have an opinion, Mr. Maser,

23 as to whether the efforts undertaken to identify other

24 source of primary insurance for DLS or Penske or



1 Zalewski in any way inpeded Zurich's atten^pts to

2 evaluate liability or damages in this case?

3 A No, it's the same as I said before with respect to the

4 coverage analysis, and I consider this as part of the

5 overall coverage analysis that was being done by

6 coverage attorneys and the -- Crawford was responsible

7 for the track, the investigation track of the

8 underlying case, and also defense counsel was

9 continuing to work on that with plaintiffs' counsel.

10 Q Now, I believe you testified earlier, Mr. Maser, that

11 you believed that David Mclntosh's first notice of this

12 claim was in August of 2002?

13 A From everything I could see in the files, correct.

14 Q And you saw in the file also that he opened a file or

15 caused a file to be opened at Zurich in August of 2002,

16 true?

17 A That's correct.

18 Q All right. Now, in this case, the plaintiffs have

19 suggested that Mr. Chaney's January 30, 2002 full,

20 formal report was received by Zurich, but Zurich

21 decided not to open the file until August of 2002. And

22 my question for you is: Based on your experience in

23 the insurance industry in handling claims and

24 supervising claims and being executive in claims over

1 bodily injury case like this?

2 A Well, it needs to get at, you know, the documentation,

3 obviously, the verification of any type of damages that

4 are going to be alleged. In this case — are you

5 talking to me specifically or are you just talking to

6 me generally here?

7 Q I'm asking you"in general terms what is the custom and

8 practice for the evaluation.

9 A You need to go out — I'm sorry. You need to go out

10 and get whatever documentation you can. In our

11 business, it's critical -- we impress on all of our

12 adjustors that they have to document everything they

13 do. It has to be in the file. The file has to speak

14 for itself. There's no question about that. And

15 there's a good reason for that. There is — you know,

16 with the kind of money that we're dealing with all the

17 time in the insurance business, there's always the

18 problem of, you know, fraud and that type of thing

19 coming — rearing its ugly head.

20 You know, it happens often. There are fraud

21 rings all around the country that I've been involved

22 with. The companies have come up with special

23 investigation units to look at these things. So,

24 really, what you're trying to do by getting your

1 34 years, can you tell us whether there would be any

2 incentive, whether economic or otherwise, for a primary

3 carrier in Zurich's position to delay opening a claim |

4 file when it got notice?

5 MR. PRITZKER: Objection.

6 THE COURT: Overruled. I'll allow it.

7 A No. Obviously --

8 THE COURT: You may answer.

9 A Obviously not. I mean, the whole idea — you want to

10 impress on your policyholders, your insureds, to give

11 us prompt notice. In fact, your policy in fact

12 requires prompt notice. And the reason you want that

13 is you want to get involved in the case before the

14 facts become so old that they're difficult to pursue.

15 So there isn't any incentive to do that. It's just —

16 you know, I can't understand why anyone would do that.

17 It just makes no sense.

18 Q Now, we talked a little bit about coverage issues in

19 the case. I want to turn your attention to the issue

20 of damages, investigation and evaluation of damages.

21 Based on your experience and your knowledge

22 of industry custom and practices over 40 some-odd

23 years, can you teil us how it is that a primary insurer

24 like Zurich should go about evaluating damages in a

1 ad justor to come up with the doctiments is to make sure

2 that the information you're getting is in fact real,

3 there's no opportunity to puff the loss, and there's no

4 opportunity perhaps for even the adjustor to be tempted

5 to do something that might not be proper. So from a

6 claims handling perspective, you have to get, you have

7 to get the documentation.

8 Q And in your view and in your opinion, is it consistent pi|||
9 with good claim handling practice for a person in the |

10 position to make decisions regarding settlement or

11 disposition of a claim, to base those decisions on
1*^

12 information -- solely on information obtained from, for |

13 exaii5)le, a claimant's lawyer?

14 A Well, with all due respect to claimants' lawyers, and

15 I've dealt with a lot of them over the years and some I*"!

16 of them are my best friends, as they say, but they're

17 in an adversarial posture with the defendant, and you

18 need to be certain that what you're getting is in fact

19 accurate information. And, obviously, a plaintiff's

20 lawyer is going to be out there to try to make — to

21 put his best foot forward for their client, which is
m

22 their role, and we know that and he knows that. And so

i !
23 what you need to know is to — you need the information

24 in some type of a documented or verified form. You
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can't rely simply on verbal conversations-

Now, I want to be a little bit more specific. In a

case like this involving catastrophic injury under a

liability or an auto policy, a business auto policy,

what types of documentation and backup are customarily

requested and needed to make any determinations

regarding the potential value of damages?

I'm sorry, did you say a case like this, or —

In a case involving catastrophic injury, you mentioned

that —

Oh, yeah. Yeah. Well —

Let me ask you the question. You mentioned that you

need -- that an adjuster should have backup and

documentation, and my question is: Can you just give

us an overview of the type of documentation you're

referring to that's necessary in order to properly and

meaningfully evaluate damages?

Well, you need, obviously, your medical records, the

medical bills, if there's going to be any persons

employed, any type of wage loss information,

information about the disability, any other damages

that might be alleged. Anything that goes to the

special daunages aspect here you need documentation of.

In a case with catastrophic injury, generally

1 Company?

2 A Some time ago, yes.

3 Q I'd like to ask you, if you would, in plaintiffs'

4 Binder 2, please, turn to Exhibit 66C. And I also want

5 to let you know I'm going to be asking you about 66D

6 and E as well. So if you could open to that page,

7 please?

8 A Yeah, I've got 66C.

9 Q You've had the opportunity, again prior to today and in

10 preparation for your testimony to review these three

11 reports, true?

12 A Yes, I have.

13 Q And you understand that these three reports were

14 received by Zurich.

15 A What's the date on them?

16 Q The June 2002 report.

17 A June 2002, yes.

18 Q And the September 2002 report?

19 A Which is what, D?

20 Q Yes, 66D.

21 A Yes.

22 Q And then 66E, which is the December 2002 report?

23 A Yeah. My understanding is those are received by

24 Zurich.
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speaking, you're talking about a person who's going to

need ongoing care for the rest of her life, or his

life. So you need information about future care and

the cost of future care and the type of future care and

the type of rehabilitation that's going to be necessary

over time. There are things like, you know, are there

going to be any types of modifications necessary

because of — you know, most people live in a house

that's not, you know, friendly to handicapped people.

So you've got to have something that — are there going

to be modifications that are necessary. Are there vans

or something where the injured party's going to be able

to move around and transport themselves?

That's the kind of documentation you need in

order to make any type of a reasonable evaluation of a

case like this.

Now, let's discuss the Rhodes case a little more

specifically now.

You had the opportunity, I think you said

earlier, in preparing to testify that you reviewed the

Crawford reports that Zurich had received?

I have, yes.

And you've reviewed the deposition testimony of John

Chaney and Jody Mills and Stephen Penick of Crawford &

1 Q Okay. And my question for you is: Based on your

2 review of those reports and other materials in the

3 file, can you tell us whether, in your opinion, those

4 reports taken together provided sufficient information

5 and documentation for Zurich to make a rational

6 judgment as to the value of Marcia Rhodes' injuries and

7 damages and the other damages claimed in the underlying

8 lawsuit?

9 A Well, the answer is no. I mean, I looked at these

10 before and let me point out that some of the comments

11 that I see in some of these reports.

12 Q You anticipated my next question, which was; Can you

13 demonstrate to the court or point the court —

14 A You're getting ahead of me here.

15 Q --to anything in those reports that supports your

16 opinion?

17 A Well, it talks about causing catastrophic injury, yet

18 there's no backup for that. I don't vinderstand, you

19 know, what the basis for them saying that.

20 Q Mr. Maser, you're in Exhibit 66C now?

21 A 66C. I'm sorry. 66C and it's page 2, under remarks.

22 In the summary it says, "Contract operator, the GAP

23 leased vehicle, rear ended the claimant causing

24 catastrophic injury. Well, I mean, that's a subjective



1 comment. I guess you could call it conclusionary or

2 whatever you want to call it, but how do we know that?

3 I don't know that from reading this.

4 And then it says further on in this report,

5 under current status, "The last word we have is that

6 the claimant remains unable to walk and is in a long-

7 term rehab center coming back to strength after some

8 serious conplications and secondary inspections."

9 And there's nothing more than that. And I

10 don't know what that means. I understand what "remains

11 unable to walk," but how do they know that? What's the

12 basis for that? Where does that come from? What's the

13 documentation for it? That's the issue that you're

14 dealing with here.

15 Q Well, there is something more in this report. Mr.

16 Maser, under reserves. It says, the second sentence,

17 -We see permanent paralysis likely for the claimant,

18 who is only in her 40s. with permanent long-term care

19 needed."

20 Isn't that information, combined with the

21 other information, sufficient for Zurich to make a

22 determination in the value of the claim at that point?

23 A See. I don't know how he sees this. What's his basis

24 for this information? Where did he get this
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I think so. Now. he's talking about 5 to 10 million.

I have no idea how he comes up with that without having

the documented information that you need to do it.

Let me read this again. I read it before.

My question, I guess, specifically is there anything in

this document new about the extent of injuries or

something that would enable a Zurich person receiving

the report to determine, based on docvimentation. what

the value of the claim was?

No, there's nothing further. In fact, it's just

basically the same — the only thing -- they say the

same thing about it causing catastrophic injury but

nothing further with respect to injury, no.

And what about 66E, which is the December 13. 2002

report. Is there anything in there that you believe

adds to the equation with respect to the value of

damages in this case?

This looks like exactly the same as the prior report.

There's nothing in it.

Mr. Maser, in your opinion, based on, again, your many

years of being responsible for bodily injury claims for

two different major insurance companies, would it have

been consistent with accepted industry claim handling

1 information? Does he provide anything here in

2 documented form or verified form that says that's the

3 case? Where did that come from? ^

4 And I'll back up a little bit. I know from

5 reading the earlier reports, that in January — I think

6 it's the January report -- maybe it was the February

7 report — Chaney said he had a conversataon with Mr.

8 Pritzker where he provided that information. And based

9 on what I see here, without anything further, it

10 appears to me the only thing that's here is, based on f

11 that single conversation that took place by telephone,

12 you know, some six months earlier. Now, that's not in

13 my mind sufficient infoinnation to do anything. ^

14 Q Now, if I could direct you to 66D and E, I'd ask you

15 the same question. Can you tell us what, in your

16 opinion, what comments in there lead you or supported
P

17 your opinion that there was not sufficient information

18 to enable Zurich to make a rational judgment regarding

19 the value of the plaintiffs' damages at that point in

20 time, as of, say. December 2002. f

21 A I think this is the report where they go first to — I

22 think this is first report where they talk about

23 potential case value. Is that right? I don't remember^

24 that.

1 practices for Zurich to make decisions regarding

2 disposition of this case or determinations of the

3 potential value of this case based solely on Exhibits

4 C, D, and E as of December 2002?

5 A No. There's clearly insufficient information to make

6 any type of evaluation o£ the claim based on this

7 subjective type of information.

8 Q If one of your subordinates at ITT-Hartford or at

9 Fireman's Fund had come to you as a senior claim

10 executive seeking $2 million in settlement authority

11 based upon those reports, how would you have reacted?

12 A How much authority?

13 Q $2 million in settlement authority.

14 A Well. I don't think one of my subordinates would have

15 dared come in to talk to me about something like that.

16 but we would have had a -- we would have had an

17 educational session at that point and I would have

18 asked him on what basis, where did you come up with

19 that kind of number. So you're relying on Mr.

20 Pritzker's conversation in January to say that we owe

21 $2 million. That's what it sounds like to me, and

22 that's clearly not the way you operate.

23 Q So you would have reacted in, let's say, a negative

24 manner?



1 A Yeah, just to put it kindly.

2 Q I'm going to ask you now, based, again, on your review

3 of the file, did you make an observation with respect

4 to the efforts undertaken by David Mclntosh of Zurich

5 to gather information and documentation related to

6 damages from Crawford & Company?

7 A Yes, I did.

8 Q Can you explain to the court just briefly what you

9 observed in that regard?

10 A Well, on his first notice of this thing, and I know

11 there's some dispute about this, but the first notice

12 that I see and what he says is that he got notice of

13 this through a telephone conversation in August, early

14 August of 2002, and that's when he went ahead and

15 retained, through Chaney, the coverage counsel. At the

16 same time, I believe that he testified at his

17 deposition that he also instructed Chaney to provide —

18 to pursue the information he needed to properly

19 evaluate the case, in other words, the damage

20 information, so that they could put some type of a

21 reasonable evaluation on this case.

22 Subsequent to that, he did some further

23 follow up, I believe in January and then the spring of

24 '03, and he didn't seem to be getting the type of

1 in some detail prior to today, correct?

2 A I did, correct.

3 Q Again, in your opinion, were these reports that were

4 provided by Crawford & Company sufficient, or did they

5 provide sufficient information for Zurich to

6 meaningfully evaluate the damages sustained by the

7 Rhodes family?

8 A No, I don't believe so.

9 Q Can you explain to the court why you hold that opinion,

10 please?

11 A Well, I'm looking at the — what is it — the May '03

12 letter here, or report, and he says -- I guess this is

13 Jody Mills who's saying, "We have spoken with defense

14 for GAF, Greg Deschenes. He says that he feels this

15 matter should not run the usual litigation course due

16 to the severity of the injuiry. Medicals are being

17 forwarded and will approach the $1 million mark, but no

18 demand has been made in the matter."

19 Well, we still don't know. You know, we're

20 getting this information again — now it's coming from

21 defense counsel, but it's still secondhand. It's not

22 something that you can put your arms around and say,

23 okay, what are these million dollars? Obviously, we

24 know now that the million dollar number is not correct.
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response that he wanted. And then ultimately he ended

up — and I guess there was a new adjuster on it for

Crawford by that time, a lady by the name of Jody

Mills, I guess, and he didn't feel that he was getting

the proper response. So he then wrote a fairly tough

letter to the manager of the Crawford office asking

that he become involved and start getting him the

information he needed to properly evaluate the case.

And you're aware that Mr. Mclntosh eventually received

other reports from Crawford & Company in the spring and

summer of 2003, correct?

That's what I was just talking about, right.

And the reports that you received, if you would turn to

Exhibit 66F, G and H, please, and I'll ask you if those

are the reports that you're referring to.

Yeah. I was talking about previous reports, I guess.

Let's see, which dates are these? Yeah.

My question —

Yeah. Yes.

Those are the reports that you referred to a moment

ago, as their having received them and sometime in the

spring and summer of 2003?

Yes.

And you've had an opportunity to review those reports

1 The number was something in the order of 400,000 at

2 this point in the game. So at least, you know, this is

3 inaccurate information. It's scanned information.

4 It's insufficient information for a home office

5 examiner, which is what Mclntosh is. He's not a

6 handler, he's a home officer examiner, and I have a lot

7 of familiarity with that. They don't handle claims

8 directly. They rely on people in the field, the

9 Crawfords of the world, or your own claims people, if

10 they're available. And this information is

11 insufficient for somebody in Mr. Mclntosh's position to

12 make any kind of evaluation or determination of where

13 to go.

14 Q And what about the information that was contained in

15 Exhibit 66G and H, which are respectively the June 4,

16 2003 and July 22, 2003 reports from Jody Mills? My

17 question again is. Is there documentation or

18 information in those reports that, in your opinion,

19 would enable a Zurich person responsible for evaluating

20 or making decisions regarding the Rhodes claim to

21 conduct a meaningful and rational evaluation of the

22 damages in this case?

23 A No. Again, let me point out a couple of things that

24 are said in this report, which sort of confirm that.



1 Under 66 — what did we say — 66G, which is the June

2 4. *03 report — and this is again Jody Mills -- she

3 says, under claimant attorney, second sentence,

4 "Attorney Pritzker has not submitted a demand or all

5 medicals in this matter. Defense is following for this

6 information to evaluate and consider mediation."

7 So what she's saying in effect is, hey, we

8 don't have it, but we're trying to get it.

9 Then further on, under medical status: "We

10 do not have any, en^)hasize any, current medical

11 information. This may have been forwarded to GAP. We

12 do know that the injury is a fracture to the 12th

13 vertebrae, causing the claiming to be paralyzed from

14 the neck down."

15 Well, I don't know how she knows that. I

16 mean, there's nothing here that supports that. There's

17 ^ nothing being reported to Zurich that says this lady

18 has a fracture to the 12th vertebrae, and there's no

19 medical report that says that. This is, again,

20 secondhand information.

21 She's now also indicating that she has

22 bipolar disease and spent three months in the hospital.

23 There was mention of -- I don't know. Then there's

24 some talk about a problem that Mrs. Rhodes had with
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wages. A more detailed demand coming. We ask that

defense report further to Zurich. Okay.

And then the action plan: "We must secure

the medical documentation secured from the defense to

forward to Zurich as they have requested same. We hope

that this will be documented in the official demand

followed after the verbal denand."

And, clearly, that's what happened.

Ultimately, we got the information. The information

came in a demand package that Mr. Pritzker sent out in

August. But at this point, nobody at Zurich — and I

don't think even Crawford — had any of this

information.

I think you testified earlier during this time frame in

the spring of 2003, Mr. Mclntosh was corresponding with

Crawford, correct?

Yes.

And in at least one of those communications, I think

you said he wrote a fairly sharp letter to Crawford

asking or telling them that they needed to send him

backup documentation to support the comments in their

reports, true?

Yeah. It was — I thought is was a pretty good letter.

It was the type of letter I would have sent out.

1 getting some fractures of her legs that we were

2 following, and she talks about deposition. And, of

3 course, there were no depositions, as I understand it,

4 at that point.

5 So this information, again, is not the type

6 of information that you would expect somebody in the

7 home office, which is where Mclntosh is, or at least

a he's in the role of a home office examiner, that can

9 possibly rely on to make any kind of determination or

10 evaluation.

11 Q And, again, why do you say that?

12 A Because it's not supported by any kind of

13 documentation. It's all hearsay speculation.

14 Q And what about, lastly, the report from July 22, 2003,

15 66H. Is there anything in there that you believe would

16 put Zurich in a position to make a rational judgment

17 regarding the potential value of the Rhodeses* claims?

18 A I'll have to go through it again.

19 There's some further information here on page

20 2, under defense, demand of 18.5 million. Meds are

21 approximately 1.3 million, which, again, is not

22 accurate. Plaintiff is claiming special damages of 3.8

23 million. The rest of the damages are for loss of

24 consortium and pain and suffering, including lost
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Can you explain why you say that?
I

Because I would have sent it out.

I think that's all we need to hear.

I mean, you know, he's telling Crawford and Ms. Mills

— actually, he's telling Mr. Penick, who's the manager^

there, you better get on the stick here. You've got an

obligation to get me this information, and, you know,

you haven't done it yet and I need this. I can't go

ahead and put up reserves or recommend to my superiors i

to put up a $2 million reserve on a case where I have

no documentation at all. That's what he's saying.

But based on your review of the file, you understood

that Crawford in fact did not have medical

documentation by June of 2003, correct?

That's my understanding, yes. '""I

In your opinion, Mr. Maser, was it reasonable -- strike

that.

In your opinion, Mr. Maser, was it

unreasonable or inconsistent with industry custom or

practice for Mr. Mclntosh to be requesting that type of

backup information from Crawford £e Company?

No. No, it's exactly what you should be doing. You :

should be — I see the role — again, and I keep seeing 1

this. 1 mean, I see his role not as a handler. He's
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- 1 not a handler. He is a home office claims examiner 1

2 responsible for many jurisdictions, and he has to rely 2

3 on the local people, whether that's a local independent 3

4 adjuster, a TPA, or a local Zurich person, to provide 4

5 the kind of information he needs in order to make those 5

6 decisions, and he wasn't getting that information. 6

7

8 Q

That's the problem.

In your experience, Mr. Maser, in the number years

7

8

9 dealing with bodily injury claims and dealing with 9

10 plaintiff lawyers, if a plaintiff's lawyer is truly 10

11 interested in resolving a case early to benefit the 11

12 client, does that lawyer customarily share medical and 12

PK
13 other damages-related information with the insurance 13

14 carrier?
14

15 A Yes.
15

16 Q And why is that, in your experience? 16

17 A Well, he wants to get the case settled. He's
17

18 interested in his client, getting the money to the 18

m
19

20

client as soon as he can; and rather than put it on a

litigation track, he puts it on a settlement track and

19

20

21 he will then get together with the carrier or with 21

22 defense counsel and say, hey, let's talk about getting 22

23 this case settled. I'll get you what you need and 23

24 let's talk. I have a — you know, it all depends a lot 24

on the psychological or financial needs of the client.

If the client has those types of needs, plaintiffs

counsel normally will pursue that. If not, they may

not. You know, it depends on what the strategy is of

the plaintiff.

And in your experience, has that type of a discussion

between plaintiff's counsel and an insurance adjuster

taken place before a lawsuit is filed?

Oh, sure. It happens all the time and it's, you know,

quite beneficial. A lot of plaintiffs in this type of

situation just don't want to go through the emotional

trauma of litigation and trials and depositions and all

that kind of thing. And oftentimes plaintiff's

attorneys will recognize that up front and realize that

they don't want to do that, and they will sit down and

try to get the case resolved early on.

And in this case, did you see evidence in first year

of the life of the Rhodes case of cooperation by

plaintiffs' counsel in terms of providing

medical records or other damages related

documentation to Crawford & Company?

Other than a conversation that Mr. Chaney had

with Mr. Pritzker back in January of '02, by

phone, in which Mr. Chaney says that Mr.
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Pritzker agreed to provide information, or at

least they had the discussion, no, I saw

nothing.

In your expert opinion, Mr. Maser, at what point

in time should Zurich have realized that the

damages in this case were at a value at or in

excess of its $2 million primary policy limit?

I've given that a lot of thought, I mean it's --

and I believe that you've got to look at the

time frame of late November, early December,

'03. That's the time frame.

Can you explain to the court why you reached

that conclusion?

Well, you really couldn't do anything on this

case in terms of determining whether that $2

million was in fact exposed until such as you

had the documented evidence; and that didn't

arrive to Zurich until September of 2003 . And I

think it was late December, if I recall. And

Kathy Fuell --

Late September, did you say, or December?

September.

Okay.

I think it was September of '03 she got it and

1 she did what she. She did a pretty good job, I

2 thought, in terms of following up and pursuing

3 what she needed to do to get the authority to

4 move ahead and offer or make her limits

5 available to the excess carrier. But, you know,

6 you don't accept everything that you get from a

7 plaintiff's attorney, even a nice guy like Mr.

8 Pritzker, without pursuing it and verifying and

9 documenting it.

10 It was, you know, it was a fairly

11 comprehensive package that Mr. Pritzker sent

12 out. And so she did what a good claims person

13 does. She reviewed .it, she analyzed it. I

14 think at the same time there was a life-plan --

15 Greg Deschenes, counsel, had retained a life-

Ig plan specialist on behalf of the defense, which

17 should be done. We had a life-plan put together

Ig by plaintiffs, and obviously you need to have

19 someone else go — that's somewhat subjective in

20 nature, so you need to have your own life-plan

21 person go out and look at it.

22 You need to go through the medical. I

23 mean, here you've got a paraplegic, so obviously

24 you've got -- at that point we know, we've got



1 the medical records, we've got the medical

2 reports. We know she's got serious problems.
3 gjie's paralyzed. So you need to know whether or

4 not all those medical bills were in fact part of

5 what was customary and necessary in these

6 circumstances, and any other bills that might be

7 there in terms of house modifications and things

8 of that nature, whether that was reasonable and

9 necessary.

10 And then what you need to do is you

11 need to look at -- the big package was the

12 future, and whether or not that was consistent

13 with what her needs are. And that's why you go

14 out and hire a life-plan specialist. And they

15 did that. They went out and hired a life-plan

16 specialist and they came up with different

17 dollars.

18 So Kathleen Fuell got the life-plan

19 package from the defense planner. She also went

20 to counsel, and obviously -- again Kathy Fuell

21 was not in Orlando, she is in Chicago, and she's

22 new at the company, but she did the right thing.

23 she goes to defense counsel and says, okay,

24 we've got the package here, we also have the

1 A Yes.

2 THE COURT: I would hope so since

3 you're his expert. So go ahead.

4 A You have to talk about Massachusetts and then

5 you talk about the rest of the world. And the

6 rest of the world is different in Massachusetts.

7 And it's very simple. Massachusetts, you have

8 93A and you have 176D.

9 Now, let me talk a little bit about the

10 rest of the world. The rest of the world,

11 you're really talking about a breach of the

12 covenant of good faith and fair dealing, which

13 arises out of every insurance contract, every

14 contract. And that goes generally to the

15 policyholder, and then through subrogation,

16 equitable subrogation, becomes the right of the

17 excess carrier, in most cases. In some cases,

18 in some states you've got a direct action.

19 But at any rate, in most states what

20 happens is that in a primary excess situation,

21 the primary carrier has no duty to put the

22 excess carrier on notice. That's the

23 policyholder's duty, to provide notice to all

24 carriers. In fact, in many cases you don't even

1 life-plan. And I need to know -- do some jury

2 verdict research. Tell me what you think this

3 case's value is based on your understanding of ^
4 Mass, law and cases in Massachusetts and get

5 back to me.

6 And that happened. And after she

7 got all of that, she was convinced, I believe, '

8 that at that point that the $2 million -- she

9 had a $2 million exposure under her policy. And

10 I think that was timely and it was appropriate <

11 and she needed to do that. She would have been

12 criticized if she did hot do that.

13 Q Having been responsible for liability claims ^
14 under both primary insurance policies and excess

15 insurance policies over your extensive career,

16 have you formed an understanding of the industry

17 customs and practices concerning what a primary ^

18 carrier should do in an effort to effectuate a

19 settlement when it appears that damages in a

20 bodily injury case will be at or in excess of |

21 its policy limits?

22 A I have to really -- I sort of anticipated that

23 question, Mr. Varga.
1

24 Q I'm not surprised.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

know -- the primary carrier doesn't even know

who the excess carrier is until advised.

And generally what happens is, in those

situations, the excess carrier, if it believes

there is potential exposure to their level, in

this case AIG above $2 million, they would get

in touch with the primary carrier and ask to be

involved, kept advised as to what's going on,

and also maybe even get involved in some of the

issues with respect to strategy and so forth.

But really the excess carrier has to

take -- has to come first, he has to do that, '**'1

has to come to the primary carrier before the (

primary carrier has to do it.

Now, if you get a situation where you ^

have an offer to settle, in most states -- and ,

again, ex-Mass, and maybe I shouldn't -- do you

want me to do this because I can get off this if
fn

you want. ,

Mr. Maser, let me ask you, if I can. You

mentioned that there's the rest of the world and

then there's Massachusetts?

Yes. ' \

Let's forget about --



1 A Focus on Massachusetts.

2 Q -- other countries and other states. Let's look

3 at Massachusetts. What are the obligations?

4 A 93A and 176D really makes a totally different

5 situation than anywhere else in the world that I

6 know of. at least in the United States. And

7 that is that you have a duty under 93A and 176D

8 to effectuate settlement once liability becomes

9 reasonably clear. And that's true in this case.

So when did it become clear and at what

11 point? And so I said November, December of '03,

12 Kathy Fuell recognized that their exposure was

13 gone. So at that point it become incumbent upon

14 Zurich as soon as they could get the authority

15 through the channels to make an offer or to make

16 AIG aware of the fact that their limits are

17 going to become available. And I think that

IB happened, and I think that occurred in -- I

19 think there was a teleconference in November of

20 2003. where Kathy Fuell essentially said I'm

21 going to recommend to my superiors that the $2

22 million be either tendered or offered. I think

23 that was what happened.

24 Q And are you aware of -- strike that.

1 Q In the circumstance where it appears to a

2 primary carrier that its policy limits will be

3 exposed and that the excess money will be needed

4 to resolve the case, if that's going to be

5 appropriate, does the primary carrier have any

6 incentive to withhold or delay the tender of its

7 policy limit to the excess carrier?

8 A That's one of the key issues that you get in a

9 primary excess conflict. There are situations

10 where the primary carrier will -- you know, if

11 you've got a case where it's questionable as to

12 whether or not your limits are exposed, you

13 might get the primary carrier playing games and

14 not want to pay its total limits. This case

15 isn't like that.

16 This case, the primary carrier has got

17 this unlimited defense exposure as long as it

18 doesn't tender its limits. And under the Mass.

19 Auto Policy, it's clear to me that the Mass.

20 Auto Policy says that you can terminate your

21 duty to defend once you tender your limits. So

22 the incentive here for Zurich, or for any excess

23 carrier, where clearly your policy limits are

24 exhausted --

1 In your opinion was Kathleen Fuell*s

2 communication on November 19, 2003, to the

3 participants in that telephone conference,

4 including AIG's representative, Nicholas

5 Satriano, was that an effective communication to

6 the excess carrier that Zurich believed its

7 insurance policy limits were going to be

8 depleted and that the excess money would be

9 needed to get the case resolved?

10 A Oh, I think so, yes.

11 Q Based on your numerous years in the industry,

12 have you ever been aware of an industry

13 requirement that the primary insurer communicate

14 with the excess insurer a, quote, unquote,

15 tender of policy limits, in writing?

16 A No, there isn't really any standard out there.

17 I mean, there's a lot of custom and practice, if

18 you would, but in terms of a standard, no, it

19 doesn't have to be in writing. I got a case in

20 Texas right now where the excess carrier called

21 the primary carrier when the jury was out and

22 asked for their limits, and they gave them the

23 limits over the phone. So it happens a lot of

24 different ways.

Q Did you mean any primary carrier?

A Primary carrier-

Q Okay.

A When the primary carrier -- the incentive is to

get rid of that exposure as fast as you can.

Tender your limits and then terminate"your

continuing defense obligation. The defense

obligation in this case had to be fairly

substantial because you're dealing with -- you

know, providing a defense to three different

entities; DLS -- and I don't know whether

Zalewski and DLS had the same counsel, but then

you had GAF and then you had Penske; and we're

providing your defense and paying for this. So

that's a fairly significant expense.

And to terminate that would have been,

you know, that would be your incentive as a

primary carrier, to reduce your potential

exposure which is unlimited on the defense side.

Q And in your opinion, based on your review of the

file, Mr. Maser, when did Zurich make its policy

limits available to AIG for use in any

settlement that might take place in the case?

A Well, you know, I think the formal tender, if
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you would, was done by phone in late January of
• 03 .

January of '03 or January of '04?

I•m sorry, ' 04 .

To be fair.

That's when I think Mr. Satriano said they

reached up, if I recall, is the term he used.

In your opinion, was that tender of the policy

limits or that step of making the policy limits

available in January of 2004, effective even

though it wasn't accompanied by a statement by

Zurich officially of what its position was as to

the defense obligation going forward?

I believe it was. I don't think it was

contingent upon any -- the defense issue. I

mean, the defense issue, you know, is not

between Zurich and AIG, it's between the

policyholder and Zurich and AIG, because the

policyholder has gap here. I mean, it's clear

to me that, you know, the broker screwed up,

obviously. You have a gap in your defense

obligation.

Can you explain what you mean by that?

Well --

1 to continue paying for the defense of GAF and

2 others going forward from March 2004, correct?

3 A Yes.

4 Q Okay. At what point in time did that dispute

5 arise?

6 A Well, you know, I think Kathy Fuell asked

7 coverage counsel in Massachusetts to provide his

8 interpretation. I don't know what that was

9 because I haven't seen it, but I think she

10 relied on that and sent a letter to AIG saying

11 we're tendering and we're not going to continue

12 to -- I forgot what the exact language is, I'm

13 paraphrasing -- we're cutting off or we're

14 terminating our defense obligation.

15 Q Was that the March 29, 2004, letter?

16 A I believe so. And 1 believe AIG took exception

17 to that, and then I think three or four days

18 later Zurich decided to continue the defense

19 even though they had no further obligation to do

20 so.

21 Q And that was on April 2, 2004?

22 A Yes, I believe so. So it was about a three-day

23 period or so.

24 Q Okay. And in your opinion was Zurich's decision

1 A Not that the broker screwed up, but explain what

2 you mean that there's a gap in the defense

3 obligation.

4 A Well, the gap in the defense obligation means

5 that the Zurich policy, they had a right to

6 terminate once they tendered their limits, which

7 they did. And it specifically says -- I'm

8 surprised. Most policies don't say that. Most

9 policies say you can only terminate your ISO

10 policies -- your Insurance Service Offices

11 policy, sorry -- say that you can't terminate

^2 your defense obligation other than by payment or

13 judgment. This policy says you can terminate it

14 by tender, whereas Zurich's policy says they

15 have no duty to defend, but they have a right to

16 associate, which is a totally different thing.

17 So you have this area now. Zurich says,

18 okay, I'm tendering, I'm out. And AIG says,

19 well, I don't have a duty to defend. So who's

20 going to defend? Who you got left? You got

21 GAF, right?

22 Q At what point in time -- assuming you're

23 referring to the disagreement that came into

24 being between Zurich and AIG over who would have

1 to continue the defense and paying for the defense, ^

2 despite a policy provision relieving it of the

3 obligation to do so, consistent with good faith?

4 A Oh, yeah, more than good faith. Utmost good faith, I
tMA

5 would say. Paying something that you don't owe? I
I

6 think so.

7 Q Now, Mr. Kiriakos, in his expert answers to

8 interrogatories, indicated that AIG and Zurich wasted pif|

9 time bickering over who was going to pay for defense : |

10 costs going forward and that that somehow stalled the

11 settlement discussions with plaintiffs. Do you agree

12 or disagree with his opinion?

13 A I disagree with that. I mean, you know, what happened

14 here is, as it often happens in this primary excess

15 transition, is that, you know, AIG was certainly aware

16 in November of '03 that the limits were going to be —

17 that their limits were exposed, and they took action on

18 that. They hired counsel in December of '03. They

19 asked for copies of the files from Crawford. They wen) !

20 ahead and reviewed the file. So there shouldn't have

21 been any kind of delay that took place because of this

22 alleged dispute between the parties, which I didn't

23 think even occurred. I mean, certainly there's letter

24 that go back and forth, but I don't think it caused any



1 delay in anything.

2 Q A couple of last points before I turn you over to Mr,

3 Pritzker,

4 Have you ever had. in your experience in the

5 industry, ever had a case or a claim in which you

6 authorized defense counsel representing an insured of

7 one of your conpanies to defer depositions of an

8 injured plaintiff in the hopes that that would somehow

9 help to induce settlement discussions?

10 A Sure. I mean, it happens. You know, it's not all the

11 time, but if plaintiff's counsel is interested in

12 moving ahead and their concerned about their client,

13 that, you know, they don't want to put the client

14 through this emotional trauma, oftentimes they'll get

15 together like — and I understand there had to have

16 been some conversations — I'm not privy to that

17 between Mr. Pritzker and Mr. Deschenes that said, hey,

18 you know, let's not do this, they've been through

19 enough. Let's hold off. You know, you'll have the

20 right to do it if you need to, but let's see if we

21 can't get this on a settlement track and get the case

22 resolved. And, as I understand it, Mr. Deschenes

23 agreed to that.

24 Q Now, let me step back for a minute. You said that

1 THE COURT: Nor is one taken.

2 A I'm trying to relieve his workload here a little bit.

3 I think he's been pretty busy the last month or so.

4 But anyway —

5 Q Well, let me ask you just another question, if I may.

6 Based on your experience, was it, in your

7 opinion, inconsistent with good claim handling

8 practices to defer the depositions of Mrs. Rhodes and

9 Rebecca Rhodes in this case in the hopes of perhaps

10 putting the case on a settlement track?

11 A Well, I would hope that it would be more than hope. I

12 would hope that you would do this in a situation where

13 you had a firm belief that the case was going to

14 settle. And nv understanding was if I interpret you

15 know, I read Mr. Deschenes' — I don't know if it's

16 deposition or transcript. Apparently, he felt that

17 way, that this case was on a -- he tried to put it on a

18 settlement track, and I think the policyholder wanted

19 it on a settlement track too. That's what we try to

20 do, but it didn't happen.

21 Q I just want to ask you now a couple of questions about

22 independent medical examinations.

23 In your opinion, based on your review of the

24 file in this case, v/as an IME essential to the
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there have been times in your career when that's

happened.

Sure.

Where you've authorized counsel to defer the

depositions. Has that ever been a successful strategy?

Of course.

Can you explain why?

I mean, you get a case on a settlement track, and it's

the best interest of both parties. You don't get a lot

of this back and forth, the adversarial part of the

thing going on. If the plaintiff's-attorney is

interested to settle, they come together, they might

mediate. Who knows? But it ends up getting resolved.

You know, let's face it, 99 percent of cases resolve so

you don't need judges, see. And so — anyway —

THE COURT: I take that in the best light.

You may proceed.

Mr. Varga)

Certainly, Mr. Maser, you're not intending a slight on

Judge Gant-s, I assume.

What's that?

I said you're not intending a slight on Judge Gants, of

course.

Oh, no. No, no, no, no. I'm trying to --

insurer's evaluation of damages in this case, Mr.

Maser?

Yes. You know, I don't know. I mean, I've used IMEs

on occasion and I haven't used them. I know the issue

here is why are you going to get an IME on a

paraplegic? I know the issue, and I understand, you

know, the issue also that you're talking about a

situation where you're trying to get a better handle on

future care needs and utilizing a medical person, a

physician, as opposed to a life-care planner.

I'm kind of up in the air, ambivalent on

that. I mean, I don't think you do an IME right off

the bat, because I don't know what it's going to tell

you.

Why do you say that?

Well. you need to have the medical information in hand

in order to do a proper independent medical

examination. So what I would do is I would have waited

at least until I had the complete medical package that

Mr. Pritzker had in before I would have done an IME. I

probably would have waited -- I don't know. You maybe

could have done an injunction with the life-care

planner, I don't know. You would have gotten the

issues, then, with respect to her future needs



1 addressed not only by a life-care planner but also by a

2 physician.

3 Q Why would it be, in your opinion, necessary for an

4 independent medical examiner, the physician, to

5 consider the life-care plan that may have been prepared

6 by plaintiff, plaintiffs' lawyer?

7 A Well, I'm talking not so much about the life-care plan

8 that was presented by the plaintiff. I'm talking about

9 doing it in conjunction with the defendant's life-care

10 plan. I think that might have been a smart thing to

11 do.

12 Now, I don't know whether that's often done,

13 but — or you could have done it subsequent to that. I

14 don't know. I mean, it really — the issue you're

15 looking at is not so much whether these injuries — you

16 know, whether you've got soft tissue injuries that

17 cause any kind of damage, which is a subjective issue

18 anyway, but whether or not this person's life-care plan

19 was appropriate for this person, and look at it not

20 only from a life-care planner's perspective but also

21 from a physician's standpoint.

22 So from that standpoint, I think it's

23 probably okay to do it. Is it essential? I don't

24 know. I can't say. I mean, I got out of this case.
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I guess my question, Mr. Maser, is when a claimant has

filed suit and a defense attorney has been assigned by

the insurance con^)any to represent the policyholder, in

your experience, is it customary in the insurance

industry for an insurance adjuster to request the

medical authorization at that point, or is it left to

the discovery process?

I wouldn't say it's necessarily left to the discovery

process. I mean, I think you could still get the

defense counsel to get involved and you ask defense

counsel to get a medical authorization or get the

medical bills and records voluntarily, but I wouldn't

have the adjuster do it. I think at that point it's

counsel to counsel. Very seldom nowadays you'll have

adjusters dealing directly with attorneys after a

suit's filed.

And why is that, sir?

It's because, you know, they deal with — they prefer

dealing with defense counsel.

And are you aware in this case that a medical

authorization was not requested of Mrs. Rhodes?

I'm aware of that.

In your opinion, was the failure to request the medical

authorization inconsistent with standard custom and

1 you know, after Zurich's involvement. I didn't get —

2 I didn't look at what happened subsequent to the tender

3 and so forth, so I don't know.

4 Q The last subject I want to ask you about is medical

5 authorizations. You're familiar with that concept?

6 A I am.

7 Q Okay. And that's a tool that's sometime used by

8 adjusters?

9 A Oh, yeah. It's, you know — you know, when I was on
f

10 the road many years ago, I always had a medical

11 authorization form in hand. You know, back in those

12 days, you'd go out with your statement pad and your

13 medical authorization plan and your 24-hour release (j

14 form and whatever else you can get the plaintiff or the

15 claimant to sign, and you would — you know, if you

16 can't settle it, you get a medical authorization from

17 the claimant.

18 Q Customarily, was that prior to after suit was. filed?

19 A Well, you can't see them after suit's filed because

20 then they have an attorney. You'd get in big trouble f

21 for that, you know. So you don't go out and see an

22 attorney — you don't see a plaintiff or a claimant

23 after they have an attorney. You're not allowed to do |

24 that.

1 practice in claim handling?

2 A No, I don't think so.

3 Q Why do you say that?

4 A Because it's, you know, at the point — I suppose —

5 you could argue, I suppose, but this would have been

6 Crawford's role in this case as, you know, GAF's TPA to

7 request a medical authorization. I don't know what Mr.

8 Pritzker's reaction would have been to the request frompmP|

9 Chaney in his telephone conversation in January of '02.

10 Give me a medical authorization. I would doubt very

11 much that Mr. Pritzker would have done that.

12 But subsequent to that, GAP had retained

13 counsel and everybody's dealing through co\insel as

14 opposed to adjustor to counsel, so I didn't see how

15 there was any opportunity to do it after that. ^"""1

16 MR. VARGA: I have no further questions, your

17 Honor.

18 THE COURT: Okay. Mr. Pritzker, why don't I

19 get started with you, because I do want to make sure we

20 end. So is there to be any cross by AIG?

21 MR. McDONOUGH: A little.

22 THE COURT: How little?

23 MR. McDONOUGH: Fifteen minutes.

24 MR. PRITZKER; We're not going to end, your



1 Honor.

2 THE COURT: I'm sorry?

3 MR. PRITZKER: I doubt if we're going to end.

4 THE COURT: We'll do your 15 minutes.

5 MR. PRITZKER: I'll try.

6 THE COURT: We'll do his 15 minutes right now

7 and then we'll figure out how we get this testimony

8 completed.

9 MR. PRITZKER: Okay.

10 CROSS-EXAMINATION BY MR. MCDONOUGH:

11 Q Mr. Maser, my name is Brian McDonough, and I'm co-

12 counsel for National Union and AIGDC in this matter.

13 A How are you?

14 Q I'm good. How are you?

15 A I'm fine.

16 Q And I just have a few questions, and I don't have much

17 time to ask them.

18 A You can help carry my bags out to the airport, if you

19 would.

20 Q Did Zurich ever make a determination as to whether a

21 Penske primary policy might actually provide other

22 applicable insurance?

23 A I don't believe so.

24 Q And after the tender, would it have been consistent

1 principles of equitable subrogation that a primary

2 carrier has a responsibility to provide a coverage

3 interpretation to a policyholder, and you're in no

4 better position than a policyholder as an excess

5 carrier under the principles of equitable subrogation.

6 'm not sure if I responded properly, but

7 that's my response.

8 Q Well, let me ask it to you this way: Does your

9 understanding of — is it customary when an excess

10 insurer asks the primary for other coverage analyses

11 that it has done, that they're provided?

12 A I don't believe so. I mean, it may — no, not in my

13 experience. I haven't seen that. I mean, you

14 certainly — you're certainly there to provide whatever

15 investigation you have, but coverage analysis, I think,

16 are on a little bit different --

17 Q Is it unreasonable for an excess insurer to ask for

18 that information?

19 A No, you've got to ask for it. Whether or not you're

20 going to get it is another issue.

21 Q And if, in fact. Zurich had done a coverage analysis --

22 and this is a hypothetical — for instance, concerning

23 the availability of a primary policy that had been

24 issued to Penske, that would be something that would

1 with standard industry custom and practice for National

2 Union to continue to pursue that issue?

3 A Oh, absolutely. I mean, obviously, you're in a

4 different position. You're an excess carrier.

5 Q But in any event, if there were other primary insurers

6 out there, it would affect the attachment point of the

7 excess insurance, correct?

8 A Well, because — yeah. The reason behind that is the

9 excess carrier is excess overall primary coverage.

10 That's not necessarily tirue with a primary policy.

11 Q Was it unreasonable for National Union to request a

12 copy of any coverage analyses that Zurich had performed

13 after the tender?

14 A I don't think — at least in my experience. I've

15 thought a lot about that. At least in my experience. I

16 don't think the primary has a duty to turn over a

17 coverage analysis. I think you have to provide what

18 your coverage position is, but I think coverage

19 analysis is something that's -- you know, it's

20 attorney-client privilege, and I'm concerned about

21 whether or not that privilege would be breached if by

22 sharing it, number one. I don't know if we've got --

23 you know, the interests are united, are the same.

24 And, secondly, I don't believe that under the
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benefit both the primary and the excess as mutually

insured, correct?

It would. I'm not saying. Let's be clear. What I'm

saying is, providing you the specific attorney coverage

analysis. What I'm saying to you is I don't see any

problem with the primary providing you with that

information. But providing you with the actual

coverage analysis, I have a problem with that.

In any event, you know that -- are you aware that

National Union, in fact, requested Zurich's coverage

analyses?

I understand they did, yes.

And you also understood ~ understand that Zurich

refused to provide those?

I'm not aware of that. My understanding is there just

wasn't a response. If you have something that tells me

that they, in fact, declined to provide it, I'm not

aware of that.

It's your understanding that it was asked for and it

wasn't provided?

That's my understanding. It was asked for, but it was

just — who knows why it wasn't responded. Who knows

whether Zurich even received that request. I don't

know.
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All right. Well, is your — do you have any

understanding as to whether or not Zurich ever

forwarded its coverage analyses to —

They did not.

— to AIGDC --

Did not.

I think you testified earlier that it was as of

Moveniber 2003 that Ms. Fuell could for the first time

reasonably evaluate Mrs. Rhodes' claim; is that right?

Yes. I believe that's correct.

And that evaluation turned on her receipt in review of

the plaintiffs' demand package; is that correct?

That is correct.

Would the information in the demand package have

provided a reasonable basis for establishing a

settlement value for the case or simply for Ms. Fuell

to determine that the damages were likely to exceed $2

million?

Obviously -- well, let me respond to your question

rather than go off here.

It was clear for Ms. Fuell that once she had

evaluated the settlement, the demand package, and had

spoken to counsel that the case had value in excess of

the $2 million, I don't believe -- I know she went

1 telling them, correct?

2 A That's correct,

3 Q And while Mr. Pritzker's demand package may have

4 had sufficient information to let the primary

5 make the decision that the $2 million was going

6 to be exceeded, the excess still had to do its

7 due diligence to figure out how much it was

8 going to be exceeded by, correct?

9 A I think that's correct, yes.

10 Q Okay. And in your experience -- you gave some

H testimony regarding the use of independent

12 medical examinations?

13 A Yes.

14 Q In your experience for catastrophic personal

15 injury cases, is it contrary to standard

16 industry and custom to ask for one to be

17 performed?

18 A No.

19 Q And would you agree that an insurer situated --

20 an insurer in National Union's position that had

21 to make the critical determination of how much

22 more than $2 million are we talking about, would

23 have needed -- that would have been a useful

24 device for evaluating how much more than 2
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3

4

5

6

7

8 Q

9

10

11

12

13 A

14 Q

15

16 A

17 Q

18 A

19 Q

20

21 A

22 Q

23 A

24 Q

through this process of putting a value on, which I had

a little trouble with, to be honest with you, but I

don't believe she really did an analysis of determining^
what the overall value was. I think she realized that

the case had value in excess of 2 million and that's

when she decided to say, hey, we better tender or we
t

better offer our limits.

I believe you said in connection with your

testimony regarding the obligations of a primary

insured, that the primary can't simply rely on i

what the plaintiff's counsel is telling him,

correct?

Absolutely. ^

And they've got to do their own independent

investigation, correct?

Absolutely.

And they've got to document their position?

Yes.

And isn't that exactly the same thing that the

excess has to do after tender?

Has to do what?

They have to document their position as well?

Sure, sure. They're the same position.

They can't just rely on what Mr. Pritzker is

1 million correct?
- ^ (*w|

2 A As I said I think in my direct, I believe that ,

3 the IME would have been helping in determining,

4 and helpful in terms of the future care needs.

5 I mean, obviously the lady has a paralysis. I 1«i|
6 mean, we knew that. The question I have in my

7 mind is whether an IME would be useful in

8 assisting you in determining, from a physician' s^^^
9 standpoint, what the future care needs were of

10 Mrs. Rhodes, yes. In that terms -- I think it

11 would be useful. Is it essential? I don't

12 know, that's a judgment call.

13 Q Are you speaking with regard from the

14 perspective of a primary insurer or an excess

15 insurer?

16 A A primary or excess, it doesn't make any j

17 difference.

18 Q And excess insurer that's trying to determine

19 and evaluate and document its file as to how
i i

20 much -- how deeply into its layer an injury

21 ought to be valued at?

22 A Yeah. And again, that goes to me, it goes to '*"1
23 the future needs.

24 Q Okay. Are you familiar with the medical
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specialty known as physiatry?

A I'm glad you pronounced that. You know, only

from this case. Is that a new medical

specialty? I don't know. Is it the last ten

years?

Q I couldn't tell you. but it is your

understanding that physiatrists specialize in

determining rehabilitation outcomes?

A No, I didn't know that. I think I may have

surmised that from reviewing this file. I've

never run across that medical specialty before.

Q If an independent medical examination were --

THE COURT: All right, we're not going

to discuss physiatrists because he doesn't know

anything about it. So let's proceed. Time is

very much of the essence.

So let's move on, otherwise you'll be

done.

MR. McDONOUGH: Okay.

(By Mr. McDonough)

Q Is it contrary to standard custom and practice

for an excess insurer in a catastrophic case to

want to take the plaintiffs' depositions as part

of its

1 Q And didn't you testify earlier today that good claims

2 handling practice shouldn't be based on telephone calls

3 but on documentation, written documentation?

4 A Good point. Yeah, but not in this case. It's custom

5 and practice in the industry to do that, to communicate

6 by phone. It's not done all the time.

7 Q You understand that in early '04. there was a

8 controversy as to who would be responsible for paying

9 defense costs going forward after a tender?

10 A Yes.

11 Q Okay. And you understood that it was National Union's

12 position that they would not be paying for defense

13 costs going forward until Zurich's liability limit had

14 been paid towards a settlement or a judgment; is that

15 correct?

16 A Well, I don't Icnow if that was their position. I )cnow
17 their position was they would not be picking up the

18 defense, because their policy did not provide for it.

19 Now, whether they said they went that far, because

20 obviously the Zurich policy didn't require any further

21 defense after tender.

22 Q In any event, you understand that National Union was

23 concerned that Zurich was attempting to tender not only

24 its liability limit but the obligation to pay for

1 the COURT: He said he didn't read

2 beyond Zurich's stage of the case, so we're not

3 going to be discussing excess. That goes beyond

4 the scope of his expert testimony. Anything

5 that goes to his testimony with regard to what

6 he has expertise on and what he had reviewed for

7 purposes of his direct.

8 (By Mr. McDonough)

9 Q I think you testified that in January 2004, Ms.

10 Fuell called Mr. Satriano and indicated that she

had authority to tender the liability limits; is

12 that correct?

13 MR. VARGA: Objection.

14 the COURT: Overruled. I think that's

15 what he said.?

16 A I said something like that. I think I said they

17 had a conversation and at that point -- that's

18 the point when she offered her limits, correct.

19 I don't know if that's what I exactly said, but

20 something like that.

21 (By Mr. McDonough)

22 Q Is it not your understanding that that was communicated

23 by a telephone call?

24 A It was by a telephone call.

1 defense costs going forward?

2 A I don't buy that. I don't believe that's correct.

3 Q Can I direct your attention to —

4 THE COURT: No, we're not going to — I can

5 read it. Time is very much of the essence. I can read

6 the letter as well as he can, and that's not really the

7 essence of what his testimony is. So you've got one

8 minute.

9 MR. McDONOUGH: I'm all set.

10 THE COURT: All right. Mr. Pritzker.

11 rROSfi-EXAMTNATION BY MR. PRITZKER:

12 Q Mr. Maser, your opinion is based upon the fact that

13 Crawford was the adjuster for GAF?

14 A Yes.

15 Q And your opinions are based upon the fact that Crawford

16 had — ?

17 A No, let's tjack up, back up. Crawford is an adjuster

18 who is retained by GAF and paid by GAF, but they also

19 have an obligation to Zurich. So let me follow that.

20 Q They had an obligation to Zurich. And in fact. Mr.

21 Chaney believed that he was the agent of Zurich. Do

22 you remember reading that in his deposition testimony?

23 A I don't remember that, but I guess you could have two

24 principals. So if he believed that, that's fine.
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Do you know that Ms. Fuell also testified that she

believed that Crawford had a dual obligation to GAF and

Zurich?

I believe she did, yes.

In fact, that's the case and you understand that; do

you not?

That they had a dual obligation?

Yes.

I believe that's correct.

All right. And in fact, Mr. Mclntosh, when he picked

up the file, was trying to protect the interests of

Zurich; was he not?

He was employed by Zurich, yes.

Okay. And if he were not satisfied with somebody who

had dual responsibility to GAF and to Zurich, he could

have done something about it; could he not?

Presumably.

All right. Is there anything that you read in the

Zurich claim notes that indicate that he did anything

to either ameliorate or even express his

dissatisfaction with Crawford between August of '02 and

January of '03?

I saw nothing in that time frame, no.

And if you, Mr. Maser, were responsible for Mr.

1

2

3

4 A

5 Q

6

7

8 A

9

10

11 Q

12

13

14

15 A

16

17

18

19 Q

20 A

21 Q

22 A

23

24 Q

Mclntosh and if Mr. Mclntosh had done nothing within

that period, would you have been happy with his

performance?

I think we'd have a talk.

And in fact, if you were in Mr. Mclntosh*s position,

you would have had a talk with the Crawford folks;

would you not?

I don't know what was in Mr. Mclntosh's mind. All I

can tell you is that, you know, I agree with what you

said.

Okay. And in fact, even though Mr. Mclntosh didn't

open up a file until August of '02, you don't know

whether Zurich received Crawford's first full, formal

report in January of '02 or not, do you?

I believe I do. Based on my understanding of the way

insurance conpanies operate, they did not get a formal

— they did not get that formal. That was lost

somewhere, in my opinion.

When you say "they- didn't get it, who do you mean?

Zurich didn't get it.

Zurich as an insurance company didn't get it?

The people responsible at Zurich for the handling of

this case.

No. that's not what I asked you, Mr. Maser.

All right. And it was also the home office for Zurich?

I don't know, I think that's correct. I'm not sure i

whether it is or not, but I think it is.

I said "home" and it may have been head office, but in

any event, it's a big office of Zurich; is it

not?

I don't know if it's big or small.

Well, you don't know whether they received it or,^

not at that address, do you?

I do not.

And you do know, if you look at Exhibit 66A,

that it looks like a rather important document;

does it not?

What do you mean? I don't understand what you

mean by "rather important."

If a mailroom picked it up, would they assume it

was a dead file?

MR. VARGA: Objection. ^
THE COURT: Okay. This is not a good

use of your time to be discussing whether the

mailroom acted properly with regard to

forwarding it.

MR. PRITZKER: Let me go on. 'i

1 A What are yo^ asking?
1 Q

2 Q I'm asking whether Zurich as a company. You don't know 2 A

3 whether Zurich as a company received that report or
3

4 not, do you?
4 Q

5 A All I know is this, that I looked at the initial
5

6 report, I saw the cc, and the cc was sent to where 6

7 Crawford was instructed to send dead files. 7 A

8 Q Well, it was also the home office of Zurich; was it 8 Q

9 not?
9

10 A That's the address they use for dead files.
10 A

11 Q Please, would you answer my question. 11 Q

12 A It's also —
12

13 Q The home office —
13

14 A The address is the same.
14 A

15 Q And in fact, it was the office that Kathleen Fuell 15

16 operated out of; was it not? 16 Q

17 A Kathleen Fuell wasn't involved in the case at this 17

18 point.
18

19 Q That's not my question.
19

20 A I understand that.
20

21 Q There was a claims office, oversight office, at 1400 21

22 American Ave. in Schaumberg when this was sent; isn't 22

23 that so?
23

24 A That's correct.
24 (By



1 Q You indicated that Exhibits 66 -- well, let me

2 start from here.

3 When Mclntosh first understood that

4 there was a rather large claim, a catastrophic

5 claim in August of '02, he also understood, did

6 he not, that there were reports filed by

7 Crawford as early as January '02; isn't that so?

8 MR. VARGA: Objection.

9 THE COURT; Overruled. If he knows.

10 A I don't know. I mean, what you're referring to

11 obviously is the notation in that report about a

12 January '02 file. I don't know. I can't go

13 into Mclntosh's mind and understand what he

14 thought about that. I can't tell. I can't say

15 that he knew, because I don't know what he knew.

16 (By Mr. Pritzker)

17 Q All right. But you do know that Zurich had an

18 obligation to promptly effect a fair settlement

19 once liability was reasonably clear; isn't that

20 so?

21 A That's what the statute says.

22 Q All right. And isn't it true that once Mclntosh

23 did know when the accident occurred and that

24 there were prior reports, that there should have
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Crawford had done?

If he knew?

Yes .

He should have probably done it. Did he know?

I don't know. And you don't know.

You said that in the reports that are 66F, dated

May 6, '03, June 4, '03, and July 22 '03, that

they were not appropriate for evaluation because

Crawford had no medical information, right?

They had no information other than verbal

conversation that had with you, as far as I

know.

AS far as you know. Okay. Well, do you know

that Crawford was working in conjunction with

defense counsel?

I hope so.

And do you know that defense counsel had

propounded requests for production of documents

and interrogatories?

After the fact I did, yes.

And did you learn that, in fact, defense counsel

had received approximately 2,000 pages of

medical information in April of '03?

I'm aware of that.

been some anxiety about getting caught up on

this file rather than doing nothing? Wouldn't

you have expected that, sir?

MR. VARGA: Objection.

THE COURT; Overruled. I'll allow it.

First all, I don't know what Mclntosh knew. I

can only tell you what I see in the Z notes and

in his e-mail, and I can't tell you that he knew

that there were prior reports. He read the same

thing I did. I don't know what his

interpretation of that was. And I can't say and

I don't think you can say at this point what he

knew.

14 (By Mr. Pritzker)

15 Q Well, no, but you can read the English language

when it says, "Please refer to our full, formal

17 report of 1/30/02 in OOC."

18 A So you're --

19 Q That he should have referred to that.

20 A Well. I don't know. You can't ask me to put

21 myself in Mr. Mclntosh's position. I don't know

22 what he thought.

23 Q Do you think that it was good handling practice
24 not to go back and try to determine what

1 Q And did you know whether or not defense counsel

2 was communicating anything that it learned to

3 Crawford?

4 A There's no evidence that there was.

5 Q Is there any evidence that there wasn't?

6 A No.

7 Q And you would have expected Crawford to be

8 working with defense counsel; would you not?

9 A That's speculation.

10 Q It's speculation, sir?

11 A It's speculation as to what Deschenes and

12 Crawford were doing. I don't know. I mean.

13 there's nothing in their file that indicates

14 that there was this communication or this

15 information you're talking about.

16 Q Did anybody ever ask in '02 or '03 from Zurich,
17 where did you get your information that you're

18 relying on to make the recommendations that

19 you're making?

20 A I'm sorry? What's your question?

21 Q Did Mclntosh ever ask Crawford, where are you

22 getting your information from?

23 A I think he kept asking them to provide

24 information, provide the -- where are you



1 getting you information?

2 Q Yes.

3 A He may have. I didn't see any evidence to that.

4 Q I'm going to represent to you that there's a box

5 that 2,000 pages of documents that been marked

6 Exhibit 80A.

7 Do you know of anything that is not in

8 80A as it relates to medical information but

9 that is in plaintiffs' demand, which is Exhibit

10 10?

11 A I took a look at that. Obviously, I didn't read
12 all -- what did you say, 2,000 pages?

13 Q Yes.

14 A Yes, it's lot of pages, mostly nursing notes and
15 hospital notes and things of that --

16 Q Well, but there's also discharges summaries,

17 isn't there?

18 A Yeah, there's discharge summaries and things of

19 that nature. I took a look at that stuff. And

20 I did -- the only thing that's not in there that

21 I know -- and there may be -- I didn't do a

22 side-by-side comparison of 2,000 pages of

23 medical reports, admission notes, et cetera, and

24 your demand package, obviously. They're not

1 doing itself, getting its life-care planner

2 earlier?

3 MR. VARGA; Your Honor. I'm just going

4 to object to the extent that Mr. Pritzker did

5 not allow the witness to finish his last answer.

6 MR. PRITZKER: I apologize. I know I'm

7 rushing.

8 THE COURT: I was not aware that he had

9 not had a chance. Was there an answer that you

10 had not given which you wish to give?

11 the WITNESS: You got me. I don't

12 know.

13 the COURT: I didn't hear it, either.

14 In any event, let's proceed.

15 MR. VARGA: I'm not making it up,

16 Judge.

17 the COURT: I expect you did, but

18 sometimes the questions are rhetorical.

19 the WITNESS: I'm having fun with Mr.

20 Pritzker right now.

21 THE COURT: Well, I'm glad that you're

22 enjoying yourself, but when is your flight?

23 THE WITNESS: Well, it's not till

24 later, but I need a - you got an extra room?
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paying me for that. But at any rate, what I did !
do is understand that your demand package had

something that is obviously not in your response ^
to interrogatories. j

That wasn't my question to you, sir.

I thought that was your question.

Was there any medical information, raw

information, either by way of bills or reports,

that was not in 80A but that was in Exhibit 10?

I don't think so. I don't know. I mean, I know

the one thing that wasn't there was your future

medical.

All right. But that's not what I asked you.

Well, that's medical.

Well, but how on earth would Crawford have had

backup? That's what you were looking for that

you said was deficient, right?

Exactly.

And the backup was the medical information that

Mrs. Rhodes had incurred by way of treatment, ^

evaluations, and bills; isn't that so?

That's it correct. Now --

And you know, do you not, sir, that there was no

prohibition against Zurich asking Crawford or
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4 Q
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11 (By

12 Q
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15
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20

21

22

23 A

24 Q

(P^ .

THE COURT: All right. We won't go

there right now. Let's proceed.

Mr. Pritzker)

You do know now that in April of '03, the

combined efforts of defense counsel and Crawforc^*}

had information which may have supported their

reports after April of '03; do you not?

MR. VARGA: I object to the form.

THE COURT: Overruled.

Did you say the combined efforts of Crawford?

Mr. Pritzker)

tarn

And defense counsel.

Crawford didn't have this stuff.

But Crawford was communicating with defense

counsel.

They say they didn't have it. If you read the ?

reports, Crawford says I don't have anything. v

We don't have the information.

You said earlier, sir, did you not. that to you

knowledge, the only information that Crawford

had was one telephone conversation with

plaintiffs' counsel; did you not? f**!

That's correct.

You don't know whether Crawford was *"



1 communicating with defense counsel or not, do

2 you?

3 A Not as they were reporting to Zurich, no.

4 Q Okay. And you don't know, therefore, whether or

5 not defense counsel was telling Crawford what it

6 was learning, do you?

7 A If they were, they certainly weren't

8 communicating that to Zurich.

9 Q All right. But Zurich could have inquired

10 directly of defense counsel had it wanted to;

11 could it not?

12 A It's not their role.

13 Q That's not their role?

14 A It's not their role.

15 Q Well, their role is to make sure that their $2

16 million is protected; isn't that so., sir?

17 A Their role is one of oversight over the claims

18 handler. The claims handler in this case is

19 Crawford, to get what they need out of Crawford.

20 A home office examiner, which is what

21 Mclntosh is, is not a direct handler. He has to

22 get what he needs from the people on the scene,

23 and the people on the scene here were Crawford.

24 Q Well, but Zurich has two roles; does it not?

1 tell me what you're doing?

2 A There's nothing to prohibit him from doing that, that s

3 correct.

4 Q All right. By the way, you knew, did you not, that

5 Crawford had the lease information, which is the

6 contract between Penske and GAP, very early on in this

7 case?

8 A Yeah, I'm aware of that.

9 Q And that the Penske lease specifically says that a

10 policy of automobile liability insurance, as is usual
11 and customary, insuring Rawlins, who you understood was

12 the predecessor to Penske?

13 A Yeah. You know, it's been a while since I read this
14 stuff, Mr. Pritzker. You'd have to have me go through

15 it. If you want me to do that, fine, but I'm not going

16 to comment on something that I haven't read in maybe

17 several weeks.

18 Q Are you aware that — and I'm referring to Exhibit 12,
19 your Honor, but I will not ask the witness to read it.

20 It's Exhibit 10, tab 12.

21 A In which binder? I'm sorry.

22 Q I'm not even going to ask you to read it.

23 A You're not going to read it. Okay. Good.

24 Q I'm just going to ask whether or not you were aware
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Well, I don't know what you're talking about.

Doesn't it have a role to effectuate a

settlement promptly after liability is

reasonably clear?

That's not what I'm talking about.

Well, I know that's not what you're talking

about, sir, but would you answer my question?

Don't they have a role to effectuate a

settlement promptly after liability is reasonably

clear?

That's the rule here in this state, absolutely.

All right. And in order to effectuate a settlement

promptly, they have a role of trying to move things

along; do they not?

That's correct.

And in moving things along, if they're dissatisfied

with the TPA, the third-party administrator, working on

their behalf, they should be doing something to move

that TPA along; should they not?

And I believe they were.

And if they're dissatisfied with what the TPA is

responding, is there anything to prohibit them from

calling up defense counsel and say, hey, I'm having

trouble getting information from the TPA, would you

that that contract required that not only did GAP have

to provide the insurance, but that it would be primary

insurance and not contributory or excess coverage?

I have to read it again. I'm sorry. You know. I know

I read it and it's just been while since I've read it,

but I've reached some conclusions. I'm reading all

that stuff, but I have to go back. This is very

complicated. That's why we hired coverage counsel.

Well, is it so complicated that you couldn't tell

fairly quickly, Mr. Maser, that Zurich had no defense

obligations after it tendered?

I'm sorry?

You testified that it was pretty clear that Zurich had

no defense obligations after it tendered.

That's correct.

And you came to that conclusion in looking at the

policy; did you not?

No. I looked — I came to that conclusion based on the

information I got from Zurich in their letter to AIG

saying this is why we don't have any.

Did you also come to the conclusion that DLS was a

named insured under the policy?

I think you're incorrect.

All right. Was a covered party under the policy.



1 A They may be an additional insured under the policy.

2 Q All right. And in fact, the only other document that

3 you needed besides reading the policy to determine

4 that, was the agreement between Rawlins and GAP, which

5 indicated that this particular truck was leased for

6 more than six months; isn't that so?

7 A No, I don't know. Mr. Chaney had access to this

8 information. He recommends to Mr. Mclntosh, when he

9 reports the loss to him, that we need a coverage

10 analysis. So why is Chaney doing that if he's so

11 you know, he knows all this stuff? He's got the lease

12 agreement. Chaney says we need to go out because

13 Penske's looking for coverage.

14 Q Well, I thought I —

15 A You know, I'm sorry.

16 Q I'm sorry. Go ahead, finish.

17 A No, I'm finished. Go ahead.

18 Q I thought you said earlier that Crawford had no

19 responsibility concerning coverage issues.

20 A They don't, but they do — in this case, under the

21 agreement, they had no responsibility for coverage.

22 That's why coverage counsel was hired, not for Crawford

23 to do the coverage analysis. But they did suggest,

24 hey, we've got this demand coming in from Penske,
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16 A
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20 A

21

22

23

24 Q

To obstruct?

Yes.

I don't think they did anything to obstruct. They just

didn't do anything affirmative to assist.

Do you know of anything — strike that.

When do you believe that Zurich first

attempted to effectuate a settlement?

I think — and again, this is under the law in the

state of Massachusetts. At the time that they advised

AIG that they were going to recommend their policy

limits, I think that was an attempt to effectuate

settlement under the law in Massachusetts.

And when was that, sir?

I think that was in November of '03.

And how long was that after the accident?

Let's see. It was almost — it was — it would have

been 18 months, I think, or maybe a little less -- a

little over 18 months.

And how long was that after suit was brought?

It was approximately — gee, you're testing my memory

here, or ny calculations. It would have been November

— I think you filed suit in July; is that correct? It

would have been four months — 16 months.

And in your opinion, sir, did that constitute a prompt

1 they're tendering the defense of this case to us. What

2 are they going to do? They're not the ones that do the

3 coverage analysis. They go to Zurich and say, hey, we

4 need somebody to a coverage analysis, let's go get an

5 attorney to do it. What's wrong with that?

6 Q What's wrong with that, sir?

7 A Yeah.

8 Q What's wrong with that is that it may delay the

9 THE COURT: Okay. I think your time is

10 better spent to ask questions as opposed to answering

11 them..

12 MR. PRITZKER: Thank you, your Honor.

13 I need a moment, your Honor.

14 (Pause.)

15 (By Mr. Pritzker)

16 Q Do you know of anything that the plaintiffs did, Mr.

17 Maser, to obstruct Zurich from obtaining what it needed

18 to conduct an analysis of liability in an evaluation of

19 damages?

20 A Say that again, please.

21 Q Do you know of anything that the plaintiffs did to

22 obstruct Zurich from obtaining what it needed to

23 conduct an analysis of liability or an evaluation of

24 damages?
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attempt to effectuate settlement?

\ Absolutely.

MR. PRITZKER: I have no other questions,

your Honor.

THE COURT: Any redirect?

MR. VARGA: Your Honor, although I hesitate

to do so, and my witness may get angry at me, I just

want to use the four minutes that I have remaining, if

I may, or even, fewer.

THE COURT: No. You can use only three of

them, because we need to give other people the other

chance for recross.

MR. VARGA: All right. If I may, just a

couple of quick points.

REDIRECT EXAMINATION BY MR. VAEGA: ^

Q Mr. Maser, did you see anything in the file materials

that you reviewed that indicated that Mr. Mclntosh

observed, was dissatisfied with John Chaney's handling |Vi

of the file between August of 2002 and January of 2003?

A No.

And you testified earlier that Mr. Mclntosh was not the

direct claim handler, but had an oversight role,

correct?

Correct.
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In your expert opinion, was it unreasonable for Mr.

Mclntosh to expect that Mr. Chaney would be doing an

investigation into the liability issues of the case and

that defense counsel would be doing what defense

counsel does in a case like this?

No.

You've reviewed the January 30, 2002 full, formal

report from Crawford & Conpany, true?

I did.

Based on your review of that document, did you see any

information there that related to the issue of damages,

injuries?

Oh, boy, it's been a while. I think — if I recall

correctly, I think there may have been reference to a

conversation with Mr. Pritzker, is that -- I don't

remember. And that would have been, you know, the one

that continued on through all the reports. I believe.

Based on your review of that document, did you form the

opinion -- or do you have an opinion as to whether it

provided information that was sufficient for Zurich to

form a belief or to evaluate reasonably the damages

sustained by Mrs. Rhodes in this case?

No, of course not.

Based on your experience both handling primary and

1 THE COURT: Okay. Is that already set forth

2 in affidavit form or not?

3 MR. PRITZKER: It is not, but I'm certainly

4 happy to put it into an affidavit.

5 THE COURT; All right. Well, I think what

6 makes most — well, we'll see how far we get with Mr.

7 Todd tomorrow. It may be that with regard to that, I

8 will take a narrative, whether it be in written form or

9 oral form, then we'll allow counsel to cross-examine.

10 MR. ZELLE: That's fine.

11 the COURT: I'm not sure we need question and

12 answer for that. So whether it be a written affidavit

13 or I permit you to, either in response to Ms. Pinkham's

14 questions or as a narrative, set forth your declaration

15 of its reasonableness, and then I will allow counsel to

16 cross-examine you with regard to --

17 MR. PRITZKER: I could probably do it right

18 now, your Honor, or perhaps first thing — it will take

19 me exactly a minute to do, but perhaps tomorrow is

20 better.

21 THE COURT: I don't think anything in this

22 case takes a minute.

23 Now, in terms of completion of the case, I

24 assume we'll get — we'll hopefully complete Mr. Todd's

1 excess claims and dealing with other insurance issues,

2 when there are other insurance issues that are

3 presented because there may be more than one primary

4 policy, is it true that those issues are ordinarily

5 resolved by looking at the policy language of both

6 policies, in particular, the other insurance clauses?

7 A Yes.

8 MR. VARGA: I have nothing further, your

9 Honor.

10 THE COURT: Mr. McDonough? Mr. Pritzker?

11 MR. PRITZKER: Nothing, your Honor.

12 THE COURT: All right. Thank you. You made

13 it. Probably because Mr. Pritzker was not prepared to

14 house you that we were able to conclude your testimony.

15 What do we have tomorrow?

15 MR. ZELLE: Well, Owen Todd will testify and

17 I don't think we're going to call Mr. Pritzker. We

18 might offer a couple of deposition snippets, but --

19 the COURT; So the last witness will be Mr.

20 Todd?

21 MR. ZELLE: Right.

22 MR. PRITZKER; Your Honor, we do have the

23 issue of plaintiffs putting on the opinion on

24 reasonableness of the expenses.

1 testimony morning, although we start at 10:15 because

2 it's Thursday.

3 MR. ZELLE: I certainly think that our direct

4 is going to be -- I don't think we put in an hour and a

5 half and I don't think it will go more than an hour

6 fifteen, tops.

7 THE COURT: All right. Then we need to set

8 time for closings. Are we able to do that on the

9 Monday following?

10 MR. ZELLE: I'm not available Monday,

11 Tuesday, Wednesday next week.

12 THE COURT: All right. Well, we'll figure

13 out --

14 MR, ZELLE; You know, I'll suggest this, your

15 Honor. I don't think I've spoken with plaintiffs. It

15 would, I think, save us all time and we would be

17 willing waive or oral argument, and I suggest that we

18 submit our trial brief. If the court has specific

19 questions or issues they'd like us to address, we can

20 do that, but I certainly would not want, nor would I

21 feel it necessary, to summarize my trial brief in oral

22 argument.

23 THE COURT; All right. Well, I'll hear from

24 all counsel as to that, in terms of the issue of



1 waiver.

2 MR. PRITZKER: Could we do that first thing

3 in the morning, your Honor?

4 THE COURT; We can.

5 MR. PRITZKER: I would like to consider it.

6 THE COURT: All right. I guess pragmatically

7 we have three choices. One is to do the closings as

8 soon as we can at the conclusion of the evidence, with

9 the understanding that you'll be submitting your trial

10 briefs later.

H Option two is to waive argument and rely upon

12 your trial briefs, findings of fact, conclusions of

13 law.

14 Option three is to defer the arguments until

15 you've already submitted your trial briefs and then

16 have it be more in the form, or as much in the form of

17 a hearing as it is a closing argument, or some

18 combination of the two.

19 So you can think about that. I guess there's

20 a fourth option, and option four is for me to focus you

21 on what things that you may wish to devote more time

22 to. which I guess can be variation on theme one and

23 theme three. But in any event, we'll discuss that

24 tomorrow morning. We'll start, hopefully, by 10:15.
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Thank you, sir.

THE WITNESS: Thank you.

(Hearing ended at 1:03 p.m.)
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